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Emerging Role for Private Constitutional Litigation 
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Introduction 


Private litigation to ‘achieve equal educational opportunity for Negroes in the 
public schools of the North and West has focused on the elimination of racial 
imbalance. Most of the decided cases have been pe concerned with the 
causes of the imbalance. It is now clear that when racial imbalance is the re- 
sult of racially motivated state action, the fourteenth amendment requires 
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Aly requiring fifmative steps to alleviate imbalance even. when it has not 


been caused by racially motivated state action. 
Until recently, litigation to achieve equal educational opportunity for Ne- 


groes in the public schools of the North and West has not focused as much 
attention on the allocation of educational resources as it has on racial im- 
balance. Yet equal educational opportunity may be denied by the ways in 
which educational resources are allocated. 


Sources of Deprivation of Equal Educational Opportunity 


Equal educational opportunity may be denied in a variety of ways. For the 
litigant who alleges a deprivation of equal educational opportunity, a threshold 
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question arises, no matter what the source of the deprivation: who has 
the burden of proof on particular issues related to the claim? If it is alleged 
that equal educational opportunity has been denied as the result of racially 
motivated state action, varied problems are presented. Such action might in- 
volve gerrymandering, school site selection, public housing discrimination, 
or allocation of educational resources. In some instances it may be possible 
to obtain positive expressions of racial motivation from witnesses, corre- 
spondence, etc. In the vast majority of cases, however, racial motivation must 
be inferred from, for example, the way in which school district lines twist 
and turn following racial residential patterns or the high percentage oz Ne- 
gro teachers in predominantly Negro schools and the low percentage of Negro 
teachers in predominantly white schools. 

Most courts that have considered the question have placed the burden of 
ultimate persuasion on the plaintiff.1 On the other hand, the courts have been 
willing, in some instances, to place the burden of producing the evidence on 
the school board.2 Despite the relatively liberal pretrial discovery devices 
available in the federal courts,? plaintiffs are often handicapped by not know- 
ing what documents to look for. It should be recognized as a practical matter 
that simply shifting the burden of production to the defendant will not help 
plaintiffs in many lawsuits. Thus, several courts formulating procedures to 
deal with the dismantling of dual school systems in the South have placed 
the burden of persuasion on the school board.‘ If the burden of persuasion is 
shifted, however, the defendant, under certain circumstances, might lose the 


‘ case even though no actual racial motivation was shown.° The best view, al- 


though it currently has little judicial support, would be to adopt the approach 
of Rule 14(a) of the Uniform Rules of Evidence. Under this approach, the 
initial burden of persuasion would fall on the party alleging racial motiva- 
tion, but as soon as such evidence is introduced, the burden of persuasion 
would shift to the school board or housing authority. 

If one alleges that equal educational opportunity has been denied in the 
absence of racially motivated state action, the focus shifts and the problem 
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1. E.g., Henry v. Godsell, 165 F. Supp. 87, 90 (E.D. Mich. 1958) (alleged gerrymandering 
and school site selection on racial grounds). 

2. E.g., Evans v. Buchanan, 207 F. Supp. 820; 825 (D. Del. 1962) (gerrymandering). 

3. E.g., Fed. R. Civ. P. 26(a), 33, & 34. 

4. E.g., Wheeler v. Board of ‘Educ., 363 F.2d 738, 740-41 (4th Cir..1966) (racial motivation 
in the allocation of teachers); Northcross v. Board of Educ., 333 F.2d 661, 664 (6th Cir. 1964) 
(gerrymandering). 

5. If x is an indispensable element of plaintiffs case, a presumption transferring the bur- 
den of persuasion on non-x to defendant permits the finder of fact, under some circum- 
stances, to render a verdict for plaintiff in the absence of proof of x and thereby may 
render x inessential to a decision against defendant. 

Note, Presumption of Unconstitutionality Applied to Pupil Placement Plan, 63 Colum. L. 


Rev. 546, 553 (1963). 
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becomes more complex. Plaintiffs now must demonstrate harm for which the 
state is responsible. Harm, even if it has occurred, need not be shown in the 
racial motivation cases because it is clear that racially motivated state action 
which denies members of a racial minority group access to a school or any other 
public facility, is unconstitutional per se: 


A number of post-Brown per curiam decisions not involving education 
make it clear that the broad dimensions of [Brown’s] rationale are not cir- 
cumscribed by the necessity of showing harmful inequality to the individual. 
In these cases Negroes were separated from whites but were afforded equal or 
identical facilities. Relying on Brown, the Court ordered integration of the 
facility or activity.® 

But wnere such racial motivation is absent, harm for which the state can be 
held responsible must be shown. Such harm might be psychological, educa- 
tional, or a combination of these and other factors. The burden of producing 
evidence of harm (or lack of it) might rest with the school board if, for ex- 
ample, the proof consisted of test scores on tests already administered, or it 
might rest with plaintiffs if, as another example, they alleged psychological 
harm whose effects had never been examined by tests. The burden of persua- 
sion might ultimately be allocated to either the plaintiff or the defendant 
depending upon the evidence of harm which plaintiffs unearth in their case 
in chief under the formulation of Uniform Rule of Evidence 14(a). 

The three principal methods by which Negro pupils are being denied equal 
educational opportunity in the public schools of the North and West are the 
way they are currently assigned to schools, the way they are grouped for in- 
struction within schools, and the way in which educational resources are al- 
located to schools. 


Student Assignment Policies 


Most public school systems employ a neighborhood school policy. For a com- 
plex variety of reasons, that policy has produced many racially imbalanced 
schools. Many statistical definitions of racial imbalance have been offered 
by courts,” commentators,® and legislatures.® The various definitions may be 
grouped into at least three different categories depending upon differing as- 
sessments of the evils of racially imbalanced schools. For those concerned 
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United States v. Jefferson County Bd. of Educ., 372 F.2d 836, 872 (5th Cir. 1966) (citation 


Omitted)} aff'd per curiam on rehearing en banc, March 29, 1967. 


7. £.g., Barksdale v. Springfield School Comm., 237 F. Supp. 543, 544 (D. Mass.), vacated 
and remanded with direction to dismiss without prejudice, 348 F.2d 261 (1st Cir. 1965) (a non- 
white attendance of appreciably more than 50%); In the Matter of Skipwith, 14 Misc.2d 325, 
180 N.Y.S.2d 852 (Dom. Rel. Ct. 1958) (attendance of more than 90% of pupils of one race). 

8. Dodson & Stearns, Englewood, Its People and Its Schools 101 (1962) (50% is a “tipping 
point’) ; Peck & Cohen, The Social Context of De Facto School Segregation, 16 W. Res. L. Rev. 
572, 586 n.49 (1965) (attendance of more than 90% of one race); Pettigrew & Pajonas, Social 
Psychological Considerations of Racially-Balanced Schools, in Advisory Comm. on Racial Im- 
balance & Education, Mass. State Bd. of Education, Because It’s Right—Educationally 87, 100 
(April, 1965) (attendance of less than 20% or more than 45% Negro pupils). 

g. E.g., Mass. Gen. Laws, ch. 71, § 37D (1965) (attendance of in excess of 50% Negro 


pupils). 
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primarily with the impact on the motivation of a Negro child produced by 
attending a racially imbalanced school (on the theory that the child and 
his parents perceive little difference between such a school and an all Negro 
school to which the child was assigned because he was a Negro), racial im- 
balance exists when the percentage of Negroes attending a particular school 
substantially exceeds the percentage of Negroes in the school system as a 
whole. (Since most cases involve suits against boards of education, the 
relevant school system usually comprises all schools under the defendant 
board’s jurisdiction.) For those concerned primarily with the lack of any sig- 
nificant association with members of the American white majority, racial 
imbalance exists only where the percentage of Negro students exceeds a rath- 
er high percentage—perhaps 75-90% or more. For those concerned primarily 
with the academic performance of Negro pupils, the optimum definition of 
racial balance would be whatever percentage maximizes academic perform- 
ance. Once thesstatistical definition of racial imbalance is settled, the prob- 
lem of when there may be a constitutional duty to alleviate it must be con- 
fronted. 


Racial Imbalance Occurring in the Absence of Racially Motivated State Ac- 
tion. A few courts have held?® or stated in dictum™ that, under certain circum- 
stances, there is a constitutional duty to alleviate racial imbalance even when 
it is not caused by racially motivated state action. Most courts have held*” or 
stated in dictum’ that there is no such duty. 

The courts have disagreed over the rationale of the Supreme Court 
in Brown v. Board of Educ.* Those courts finding no constitutional duty <o 
alleviate imbalance have agreed with the court in Deal v. Board of Educ.:* 


While the detrimental impact of compulsory segregation on the children of | 
the minority race was referred to by the Court in Brown, it was not indispen- 
sable to the decision. Rather, the Court held that segregation of the races was 
an arbitrary exercise of governmental power inconsistent with the require- 
ments of the Constitution....We read Brown as prohibiting only enforced 


10. Barksdale v. Springfield School Comm., 237 F. Supp. 543 (D. Mass.), vacated and re- 
manded with direction to dismiss without prejudice, 348 F.2d 261 (1st Cir. 1965); Blocker v. 
Board of Educ., 226 F. Supp. 208, 229 F. Supp. 709 (E.D.N.Y. 1964); Branche v. Board of 
Educ., 204 F. Supp. 150 (E.D.N.Y. 1962). 

11. United States v. Jefferson County Bd. of Educ., 372 F.2d 836, 872-75 (5th Cir. 1966), 
aff'd per curiam on rehearing en banc, Mar. 29, 1967. 

12. E.g., Deal v. Board of Educ., 244 F. Supp. 572 (S.D. Ohio 1965), aff'd in part and re- 
manded in part, 369 F.2d 55 (6th Cir. 1966); Lynch v. Kenston Scliool Dist., 229 F. Supp. 
740 (N.D. Ohio 1964); Bell v. School City, 213 F.Supp. 819 (N.D. Ind. 1963), aff'd, 324 F.2d 
209 (7th Cir. 1963), cert. denied, 377 U.S. 924 (1964). 

13. E.g., School Bd. v. Dowell, —— F.2d (xoth Cir. 1967); Webb v. Board of Educ., 
223 F. Supp. 466 (N.D. Ill. 1963). 

14. 347 U.S. 483 (1954). 

15. 369 F.2d 55 (6th Cir. 1966). 
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segregation.... There must... be present a quantuny of official discrimina- 
tion in order to invoke the protection of the Fourteenth Amendment.?® 


On the other hand, courts that have found a constitutional duty to alleviate 
racial imbalance under certain circumstances have analyzed Brown as the 
court did in Barksdale v. Springfield School Comm.:** 


The question is whether there is a constitutional duty to provide equal edu- 
cational opportunities for all children within the system. While Brown an- 
swered that question affirmatively in the context of coerced segregation, the 
constitutional fact—the inadequacy of segregated education [based on the 
expert testimony presented]—is the same in this case, and I so find.... This 
court recognizes and reiterates that the problem of racial concentration is an 
educational, as well as constitutional problem and, therefore, orders the de- 
fendants to present a plan... to eliminate to the fullest extent possible racial 
concentration in its elementary and junior high schools within the framework 
of effective educational procedures, as guaranteed by the equal protection 
clause of the Fourteenth Amendment to the Constitution of the United States.1® 


x Commenting on Barksdale the Fifth Circuit recently concluded: 


The holding in Brown, unexplained by its underlying reasoning, requires no 
more than the decision in Bell, [that there is no duty to alleviate imbalance in 
the absenc® of racially motivated state action] but when illuminated by the 
reasoning, it permits the result in Barksdale and may require that result.” At 
the very least, as the Barksdale court saw it, there is a duty to integrate in 
the sense that integration is an educational goal to be given a high, high prior- 
ity among the various considerations involved in the proper administration 
of a system beset with de facto segregated schools.1® 


Thus, even if the court in Deal was correct when it concluded that evidence 


of harm was not indispensable to the Court's decision in Brown, it does not 


necessarily follow that when there is strong evidence of harm, there is never 


a constitutional duty to alleviate imbalance unless there is a quantum of of- 


ficial discrimination. The Supreme Court simply did not reach that issue in 


Brown and only the Supreme Court can settle the question of whether or not 
such a duty may exist. Although several earlier Supreme Court cases indicated 
that a discriminatory purpose on the part of a state instrumentality was a 


prerequisite to establishing a denial of equal protection, 


20 several recent de- 


16. Id. at 58-59, 60, 62; see Wechsler, Toward Neutral Principles of Constitutional Law, 
73 Harv. L. Rev. 1, 34 (1959). See also Cahn, Jurisprudence, 30 N.Y.L. Rev. 150, 155 (1955). 

17. 237 F. Supp. 543 (D. Mass.), vacated and remanded with direction to dismiss without 
prejudice, 348 F.2d 261 (1st Cir, 1965). 

18. Id. at 546-47. 


In short, Barksdale [does not analyze Brown] ...in terms of propriety of school board 


action, but proceeds in terms of a right on the part of Negro students to an equal educa- 
tional opportunity, which in light of the ruling in Brown that separate schools are in- 
herently unequal, must perforce be a right to an integrated educational setting. 


| ¢ Note, Duty to Integrate Public Schools? Some Judicial Responses and a Statute, 46 B.U.L. 
\ c Rev. 45, 57 (1966). : 
oe 19. United States v. Jefferson County Bd. of Educ., 372 F.2d 836, 875 (5th Cir. 1966), aff'd 
————— per curiam on rehearing en banc, March 29, 1967; see Blocker v. Board of Educ., 228 F. Supp. 
709, 712 (S.D.N.Y. 1964); Branche v. Board of Educ., 204 F. Supp. 150, 153 (E.D.N.Y. 1962). 
20. Snowden v. Hughes, 321 U.S. 1 (1944); Mckay Tel. Cable Co. v. Little Rock, 250 U.S. 
g4 (1919); Sunday Iron Co. v. Wakefield, 247 U.S. 350 (1918). 
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cisions indicate that a discriminatory purpose need not always be shown.** 
In all of these recent cases, the state could point to a rational basis for the 
classification involved; yet the Court struck down the classification. The prin- 
ciple which seems to emerge from these cases, not unlike that used by the 
Court in analyzing the “preferred position” of first amendment guarantees,” 
is that even rational classifications may deny equal protection if there are oth- 
er rational ways to accomplish the state’s objective which will cause less 
harm. 

Two recent reports, the Coleman Report of 1966"° and the U.S. Civil Rights 
Commission Report of 1967,7* provide strong support for the conclusion that 
the interaction of large concentrations of pupils from culturally deprived back- 
grounds in our public schools has a serious depressant effect on equality of edu- 
cational opportunity. 

The Coleman Report concluded that the educational backgrounds and as- 
pirations of the other students in the school has a much greater correlation 
to pupil achievement than do the quality of teachers, facilities, or curricu- 
lum.?* Dr. Coleman was asked to elaborate on this conclusion in a case pending 
at this writing, Hobson v. Hansen,** which among other things, challenges 
the constitutionality of racial imbalance in the public schools of the District of 
Columbia. Dr. Coleman stated: 


[A]s the racial composition of the school is a higher proportion of white, the 
Negro students in the school will achieve more than if the racial composition 
of the school is predominantly Negro;...the same result is true for whites 
as well, but the relationship is only about half as strong. In other words, the 
achievement of white students in predominantly white schools is then higher 
than the achievement of white students in predominantly Negro schools, but 
the difference in their achievement is only about half as great as the case for 
Negro students.?7 


The Report and Dr. Coleman’s testimony suggest that for both white and 
Negro pupils educational opportunity is maximized when the schools are 


21. Rinaldi v. Yeager, 384 U.S. 305, 308-09 (1966); Harper v. Virginia State Bd. of Elec- 
tions, 383 U.S. 663, 668 (1966); Carrington v. Rash, 380 U.S. 89 (1965); Reynolds v. Sims, 
377 U.S. 525 (1964); Douglas v. California, 372 U.S. 353 (1963); Griffin v. Illinois, 352 U.S. 
12 (1956). 37 Eas. 

——~ 22. E.g., Keyeshian v. Board of Regents, Us. , 35 U.S.L. Week 4152, 4155 (1967); 
Shelton v. Tucker, 364 U.S. 479, (1960). , 

23. U.S. Office of Education, Equality of Educational Opportunity, (Coleman ed. 1966) 
[hereinafter cited as Coleman Report]. The first section of this survey has been published 
as a slightly different Summary Report. Some of the key findings are discussed in Jencks, Edu- 
cation: The Racial Gap, The New Republic, Oct. 1, 1966, pp. 21-26. 

24. 1 U.S. Commission on Civil Rights, Racial Isolation in the Public Schools (1967) 
(published in 2 vols.) [hereinafter cited as U.S.C.R.C. Report]. 

25. Coleman Report 22. 

26. Civil No. 82-66, D.D.C., 1966. 

27. Tr. 2090, Hobson, supra note 26. 
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predominantly white and minimized when they are predominantly Negro. 
The Coleman Report's analysis, however, was not able to actually separate 
any effect that racial imbalance, isolated from all other factors such as social 


class or cultural deprivation, might have on pupil achievement. Dr. Coleman’s 
testimony was predicated on the assumption that a much greater proportion 
of Negroes than of whites come from lower social class and more culturally 
deprived backgrounds. 


The data which formed the basis for the conclusions in the Coleman Re- 
port was re-analyzed by the Civil Rights Commission, which concluded that 
a separate effect of racial imbalance alone existed.28 

A showing that racial imbalance, isolated from all other factors, produced 
harm was considered a prerequisite for relief in several decided cases. In Bell 
2. School City®® the trial court indicated that such a showing was necessary 
and that plaintiff’s expert testimony had not produced it.2° In Deal v. Board 
of Educ.** the trial court adopted a similar attitude.*? In Barksdale v. Spring- 
field School Comm.,3* however, although plaintiffs expert conceded that he 
had been unable to isolate the effects of racial imbalance from social class and 
cultural effects, the trial court was sufficiently impressed by the composite 
etfects and granted relief,$# 


The Barksdale approach has been given strong support by the data ana- 
lyzed in the Coleman and Civil Rights Commission Reports. Both Reports 
agree that it is social class rather than race alone which has by far the strong- 
est effect on educational achievement.®* The Bell and Deal courts seem to have 
been concerned about isolating the effects of racial imbalance alone because 
they felt that a discriminatory purpose on the part of the school board had to 
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28. There is...a relationship between the racial composition of schools and the 
achievement and attitudes of most Negro students, which exists when all other factors 
are taken into account. 

(a) Disadvantaged Negro students in school with a majority of equally disadvantaged 
white students achieve better than Negro students in school with a majority of equally 
disadvantaged Negro students. 

(b) Differences are even greater when disadvantaged Negro students in school with 
a majority of disadvantaged Negro students are compared with similarly disadvantaged 
Negro students in school with a majority of advantaged white students. The difference 
in achievement for 12th-grade students amounts to more than two entire grade levels. 

(c) Negroes in predominantly Negro schools tend to have lower educational aspira- 
tions and more frequently express a sense of inability to influence their futures by their 
own choices than Negro students with similar backgrounds attending majority-white 
schools. Their fellow students are less likely to offer academic stimulation. 

U.S.C.R.C, Report 204. In the 12th grade in the metropolitan Northeast, when the class was 
made up entirely of disadvantaged Negroes, the Negroes performed at an average grade level 
of 7.25; when the majority of students were disadvantaged whites, the Negroes performed 
at an average grade level of 8.50; when the majority of students were relatively more advan- 
taged whites, the Negroes performed at an average grade level of 9.50. Id. at 90 (Figure 5). 

29. 213 F. Supp. 8x9 (N.D. Ind. 1963), cert. denied, 377 U.S. 924 (1964). 

30. Id. at 829, 831. 

31. 244 F. Supp. 572 (S.D. Ohio 1965), aff'd in part and remanded in part, 369 F.2d 55 

(6th Cir. 1966). 
S2. lacat 5922 
33- 237 F. Supp. 543 (D. Mass. 1965). 


34. Id. at 546, 
35. US.C.R.C, Report 79. 
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be shown. Since such a purpose is not always a prerequisite,>® the only value 
in isolating such an effect seems to be its limited justification of requiring 
school boards to give special treatment to Negroes. The weight of the evi- 
dence in the Coleman Report data, however, is that ‘mixing’ is most bene- 
ficial when it is keyed to social class and cultural status—not to race alone. 

Prior to the decision in Brown, the Supreme Court had expressed concern 
about the harmful educational effects produced when Negro students could 
not attend law school*’ or graduate school®® with white students. The Cole- 
man and U.S. Civil Rights Commission Reports have extensively documented 
the great degree to which the aspirations, comments, and attitudes of elemen- 
tary and secondary school children, like those of law or graduate school stu- 
dents, affect ¢ach other’s educational achievement. If the harmful effects of 
segregated education influenced the Supreme Court in Brown and in earlier 
cases,*° the conclusions stemming from the much more sophisticated techniques 
of the Coleman and U.S. Civil Rights Commission Reports must carry even 
more weight. This should be especially true since the social scientists’ con- 
clusions (cited by the Supreme Court in Brown) that attendance at all Negro 
schools was educationally harmful to Negro children were not based on the 
isolation of racial effects from cultural effects.*° 

Part of the Court's rationale in Brown was arguably based on the denial of 
freedom of association.** Since public education in the United States is com- 
pulsory,*” and the neighborhood school plan is almost universally adhered to, 
all students in a particular neighborhood school district must attend the school 
in that district and cannot attend school with students from other districts. 
In this sense, there already exists a certain amount of forced association and 
forced disassociation in public schools. Assuming, arguendo, that ninety per- 
cent of the culturally advantaged white pupils in a particular school would 
prefer to associate with an additional ten percent of culturally advantaged 
white pupils than with an equal percentage of culturally disadvantaged Ne- 
gro pupils, it does not follow that the Constitution would never require that 
the white pupils attend school with the Negroes when studies such as the 
Coleman Report demonstrate the tremendous increase in educational oppor- 
tunity which would result to the Negroes and the negligible decrease in edu- 
cational opportunity which would result to the whites if the races were mixed 
rather than isolated. Even if the Brown rationale is viewed as entirely prem- 


36. See cases cited note 21 supra. 

37. Sweat v. Painter, 339 U.S. 629, 634 (1950). 

38. Sipuel v. Board of Regents, 332 U.S. 631 (1948). 

———————"40. The amicus brief of the social scientists was reprinted in part as The Effects of Segre- 

gation and the Consequences of Desegregation: A Social Science Statement, 37 Minn. L. Rev. 
427 (1953). 

41. Wechsler, supra note 16. 

42. Every state except Mississippi and South Carolina has a compulsory school attendance 
law. See U.S.C.R.C. Report 245 n.170. 
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ised on freedom of association grounds,*? the marginal decline in freedom of 
association in a compulsory attendance-law-plus-neighborhood-school context 
would be quite small under the example cited above. 

It may be relevant to also note, as the Court did in Brown, the fourteenth 
amendment’s historic concern with the problems of the Negro, the thirteenth 
amendment's proscription of slavery, and the desire of those who passed the 
thirteenth, fourteenth, and fifteenth amendments to eliminate the effects of 
slavery :*° 

Brown's broad meaning, its important meaning, is its revitalization of the 
national constitutional right the Thirteenth, Fourteenth, and Fifteenth Amend- 
ments created in favor of Negroes. This is the right of Negroes to national 
citizenship, their right as a class to share the privileges and immunities only 
white citizens had enjoyed as a class. 


x F % 


As Justice Harlan clearly saw in the Civil Rights Cases,...the Wartime 
Amendments created an affirmative duty that the States eradicate all relics, 
“badges and indicia of slavery” lest Negroes as a race sink back into ‘‘second- 
class’’ citizenship.*® 


For most Negroes, attendance at a racially imbalanced school is an attribute 
of second-class citizenship. Since the social science techniques utilized by the 
Coleman and Civil Rights Commission, reports to measure the harm caused 
by racial and social class imbalance in schools are sufficiently far advanced 
on the spectrum of knowledge to justify a court’s accepting the report(s /con- 
clusions“? most courts, and eventually the Supreme Court, are likely to decide 
that there is a constitutional duty to alleviate racial imbalance under certain 
circumstances. 

To determine whether or not there is such a duty several factors must be 
weighed: the degree of imbalance, the relative ease with which it can be al- 
leviated, the degree to which it can be alleviated, etc. While it will not be 
easy to ‘weigh the value of a 30 percent increase in integration against a re- 
quirement that students cross a dangerous traffic artery or walk five extra 
blocks,’’*8 courts are accustomed to weighing different factors in other contexts 
and it is suggested that the weighing involved here is not impossible. It was 
successfully accomplished by the courts in Barksdale v. Springfield School 
Comm.,*® Blocker v. Board of Educ.,°° and Branche v. Board of Educ.°* 


43. Compare Pollak, Racial Discrimination and Judicial Integrity: A Reply to Professor 
Wechsler, 108 U. Pa. L. Rev. 1 (1959). 

44. 347 U.S. at 490-91. 

45. Strauder v. West Virginia, 100 U.S. 303, 307-08 (1880); Slaughter House Cases, 83 U.S. 
(16 Wall.) 36, 71-72 (1873). 


oF 
\s 46. United States v. Jefferson County Bd. of Educ., 372 F.2d at xD 
#47. Fahr & Ojemann, The Use of Social and Behavioral Science Knowledge in Law, 48 


Iowa L. Rev. 59, 68-68 (1962). See generally Karst, Legislative Facts in Constitutional Litiga- 
tion, 1 Sup. Ct. Rev. 75 (Kurland ed. 1960). : 

48. Kaplan, Segregation Litigation and the Schools—Part II: The General Northern Prob- 
lem, 58 Nw. U.L. Rev. 157, 183 (1963). Compare Fiss, Racial Imbalance in the Public 
Schools: The Constitutional Concepts, 78 Harv. L. Rev. 564, 613 (1965). 

49. 237 F. Supp. 543 (D. Mass. 1965). 

50. 226 F. Supp. 208, 229 F. Supp. 709 (S.D.N.Y. 1964). 

51. 204 F. Supp. 150 (E.D.N.Y. 1962). 
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A limited constitutional duty to alleviate racial imbalance under these cir- 
cumstances would not inevitably lead to the destruction of the fourteenth 
amendment’s requirement of state action. For example, if the school board 
votes to retain a strict neighborhood school policy after it has been asked to 
reasonably modify it to alleviate racial imbalance, an official, affirmative de- 
cision has been made which has very harmful effects on members. of the mi- 
nority race. Even those who would always require “a quantum of official dis- 
crimination’’ before a duty to alleviate imbalance arises ought to consider 
that such a decision satisfies their requirements. In addition, the source of 
state action may be found simply in the compulsory assignment of a child to 
a particular school by a state instrumentality. 

Such a constitutional standard is likely to have the greatest effect on allevi- 
ating racial imbalance in smaller communities rather than in large cities with 
dense concentrations of Negroes. In the latter areas, the difficulties in sig- 
nificantly alleviating imbalance through constitutional private litigation are 
much greater because the existing imbalance is metropolitan in scope embracing 
the core city and the suburbs and including schools under the jurisdiction of 
many different school boards. There are two distinct legal problems in the met- 
ropolitan imbalance cases which are not present when one focuses only on the 
set of schools under the jurisdiction of a single school board. The first involves 
metropolitan imbalance within a single state, while the second involves a multi- 
state metropolitan imbalance. 

As a theoretical matter, the first of these problems is easier to deal with. 
Local school boards, like all local municipal and county governments, are crea- 
tures of the state,°? and the equal protection clause speaks to the state.®* Since 
the fourteenth amendment refers to ‘‘the power of the State as a whole.... 
the powers of the several state officials must be treated as if merged in 
a single officer.** This provides the theoretical basis for imposing a consti- 
tutional duty to alleviate metropolitan imbalance. Nevertheless, the adminis- 
trative difficulties involved in alleviating imbalance in a metropolitan area 
might be sufficiently great to justify a court’s deciding that in most instances 
the justification for using geographic criteria outweigh the imperfections in 
the educational opportunity.” The real potential for private constitutional liti- 
gation designed to remedy inequality of educational opportunity in the metro- 
polis lies in the allocation of educational resources. 

Multi-state metropolitan imbalance provides an additional difficulty. As- 


“? 


52. Hunter v. City of Pittsburgh, 207 U.S. 161, 178 (1907). 

53. Griffin v. County School Bd., 377 U.S. 218 (1964); Hall v. Saint Helena Parish School 
Bd., 197 F. Supp. 649 (E.D. La. 1961), aff'd, 287 F.2d 326 (5th Cir. 1962), aff'd, 368 U.S. 
515 (1962). 

54. Iowa-Des Moines Nat'l Bank v. Bennett, 284 U.S. 239, 244-45 (1931). 

55. See Fiss, supra note 48, at 613. 


py 


sume, for example, that a metropolitan area covers states X, Y, and Z, but 


that the core city is located only in state Y. The school population of the core 
city in state x Yfand Z)is 85% Negro, while that of the metropolitan area 


Q 0/7 


outside the core city in states X, Y, and Z is only 8% Negro. Because the metro- 


politan area outside the core city in state Y is relatively small, significant allevi- 
ation of metropolitan imbalance can only be achieved by inclusion of states X 
and Z. Therefore, plaintiffs might contend that they were being denied equality 
of educational opportunity because of the racial imbalance existing in the en- 
tire tri-state metropolitan region. The problem with plaintiffs’ theory is that 
the equal protection clause directs: ‘’[NJor shall any state... deny to any per- 
son within its jurisdiction the equal protection of the laws.’”°* School children 
in states X and Z are not within the jurisdiction of any instrumentality of 
on state Y. Therefore, if only the bare statistics are shown,”’ it is hard to see how 
. / ~~ -"~"“any state/Y instrumentality could be held responsible for a multi-state denial 
: " of equal protection.*® 


f php ea 

Wee pe Racial Imbalance Occurring as the Result of Racially Motivated State Action. 
ao Oe Uy Although it is still not settled whether the equal protection clause requires the 
. tus : alleviation of racial imbalance when racially motivated state action has not 
O ‘ ‘C™ \ been shown, it is now clear that when racial imbalance is produced by racially 
“ane \ motivated state action, there has been a violation of the fourteenth amend- 
fee ment. 

Drawing school district lines or selecting school sites on racially motivated 
grounds is clearly condemned by the rationale of Brown.” A persuasive case 
can also be made for finding a discriminatory practice when racially motivated 
gerrymandering or school site selection occurred in the past, the lines drawn 
or the sites selected are still in use today, and there is racial imbalance in the 
schools—even though the present imbalance is partly the result of changing 


56. U.S. Const. amend. XIV, § 1. (Emphasis added.) 4 
57. If one could prove that officials of state Y conspired with officials of states X and Z 
to deprive pupils in state Y of equality of educational opportunity on racially motivated 
grounds, it might be possible to institute separate suits in states X, Y, and Z and consolidate 
them on appeal to the Supreme Court. Alternatively, the school board in state Y, to protect 
its position, might bring in school boards in states X and Z as third party defendants. See F. 
Rules Civ. P. 4(f) & 14 (a). 
58. Washington, D. C. is a special case. The District of Columbia, a federal enclave, is the 
core city while Maryland and Virginia suburbs complete the metropolitan area. In Bolling 
v. Sharpe, 347 U.S. 497 (1954), the Supreme Court ruled that compulsory segregation in 
District of Columbia schools violated the due process clause of the fifth amendment. The 
> Court thereby incorporated, as it had a Has os previously, equal protection concepts into 
the fifth amendment’s due process clause.;Hbwever, the Court did not reach the issue of 
whether the limiting phrase “within itsfurisliction” was also incorporated into the due 
} process clause. The federal-epelave aspett of the Washington, Maryland, Virginia metropoli- 
} tan area thus presents a€ d hurdl&for plaintiffs in Hobson v. Hansen, Civil No. 82-66, 
| D.D.C., 1966, insofar as praintiffs seek alleviation of metropolitan imbalance. Plaintiffs also 
cannot rely on Bossier Parish School v. Lemon, 370 F.2d 847 (5th Cir. 1967), which dealt 
| with a federal enclave within a state, and involved a somewhat different application of the 
5) fourteenth amendment phrase “within its jurisdiction.” 
AV — 59. Northcross v. Board of Educ., 333 F.2d 661 (6th Cir. 1964); Board of Pub. Instruction 
i v. Braxton, 326 F.2d 616 (sth Cir.), cert. denied, 377 U.S. 924 (1964); Clemons v. Board of 
Educ., 228 F.2d 853 (6th Cir.), cert. denied, 350 U.S. 1006 (1956); Jackson v. Pasadena City 
School Dist., 59°Cal.App.2d 876, 382 P.2d 878, 31 Cal. Rptr. 606 (1963). Cf. Gomillion v. 
Lightfoot, 364 U.S. 339 (1960). 
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residential patterns. Imposing a duty to make feasible corrections for racial 
imbalance in such a situation would be similar to imposing such a duty on school 
boards in southern states with long histories of separate school systems.” p> 

Until recently, such attempts in the South and other areas had been made 
more difficult by statements such as that in Briggs ». Elliott that “the Con; 
stitution ... does not require integration. It merely forbids discrimination.” 
However, the Briggs dictum has recently received severe and detailed criti- 
cism in United States v. Jefferson County Board of Paice. 

A more doubtful extension of the gerrymandering concept would require 
the school board to redraw district lines if the present lines, although pro- 
ducing geographically compact zones, could be redrawn to produce equally 
compact zones and less racial smbalance.*¢ It would be more theoretically 
sound to reach such a result on the grounds that there is a constitutional duty 
to alleviate racial imbalance even when racially motivated conduct cannot be 
proven, rather than squeezing this situation under the rubric of gerrymander- 


Se 


ing. 

The greatest difficulty presented by suits relying on a gerrymandering 
theory is one of proof. Plaintiffs have failed to support such a theory because 
of insufficient proof in several cases. If plaintiffs could prove, as was alleged 
in Deal v. Board of Educ.,°* that a racial street census was made when school 
district lines were altered after the Brown case, they may well be able to sus- 
tain their claim. Finding the records is usually the most difficult problem— 
especially if years have elapsed since they were made or if record keeping is 
very informal. 

Even if it is decided that a school board has not gerrymandered school dis- 
trict lines or selected school sites on racially motivated grounds, the board 
may be under a constitutional duty to alleviate racial imbalance “where state 
policy with reference to housing, or state encouragement of private racial cov- 


60. Taylor v. Board of Educ., 191 F. Supp. 181 (S.D.N.Y. 1962). See generally Kaplan, 
Segregation Litigation and the Schools—Part I: The New Rochelle Experience, 58 Nw. U. 
L. Rev. 1 (1963). 

61. For a helpful discussion of this problem in its southern context see Dunn, Title VI, The 
Guidelines and School Desegregation in the South, 53 Va. L. Rev. 42, 67-69 (1967). See also 
Louisiana v. United States, 380 U.S. 145, 155 (1965) (imposing a similar duty to correct the 
effects of past discriminatory voter registration practices) ; Brooks v. Beto, 366 F.2d x (5th Cir. 
1966) (imposing a similar duty to correct the effects of past discrimination in jury selection). 


( 62. 132 E. Supp. 776, 777 (E.D.S.C. 1955); see Brown v. Board of Educ., 139 F. Supp. 468, 
fi 470 (D. Kan. 1955). 


ail il open 63. (United States v. ‘erson County Bd. of Educ) 372 F.2d 836, 846-47 0.5, 861-66, 869-70, 


72-73 (5th Cir.), aff'd per curiam on rehearing en banc, March 29, 1967. 
64. Fiss, supra note 48, at 599. 
pea 65. E.g., Bell v. School City, 213 F. Supp. 819 (N.D. Ind.), aff'd, 324 F.2d 209 (7th Cir. 
1963), cert. denied, 377 U.S. 924 (1964). 
66. 244 F. Supp. 572 (S.D. Ohio 196s), aff'd in part and remanded in part, 369 F.2d 55 (6th 
Cir. 1966) (one issue on remand will be whether gerrymandering has been proven). 
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enants in housing, lead to residential segregation and the school board uses 
the neighborhood plan in making pupil assignments... .’°7 As in the in- 
stances of single-state metropolitan imbalance, the theoretical justification 
for this conclusion is that “the powers of the several state officials must be 
treated as if merged in a single officer.’”°* Thus, the school board cannot be 
excused because the fault lies with the housing authority. The trial court in 
Dowell v. School Board® adopted this theory, although it distinguished the 
case before it from instances of racial imbalance which do not result from 
racially motivated official action.” 

At least two courses of conduct by state instrumentalities support the 
theory. First, public housing authorities may have been racially motivated in 
selecting project sites."t Second, the courts may have enforced racially restric- 
tive covenants prior to the decision of the Supreme Court in Shelley v. Krae- 
mer." The covenants need not necessarily have been enforced in the same 
community in which the schools are racially imbalanced. One might be able 
to show, for example, that the plaintiffs’ parents were forced to live in their 
present community because of enforcement of restrictive covenants in neigh- 
boring communities. No matter where the covenants were enforced, their 
effect outlasts the Shelley decision because of the slow turnover of real estate 
in many areas and the ignorance of many sellers about their present rights. 
Thus, requiring a school board in the North or West to redress racial imbal- 
ance in its schools resulting from past conduct of either public housing au- 
thorities or the courts would be similar to imposing such a duty on southern 
and border state school boards to undo the discriminatory effects of state sta- 
tutes which formerly compelled residential segregation. 

The main problem with grounding a theory for alleviating racial imbal- 
ance on housing segregation is again one of proof. While it is almost cer- 
tainly true that in many northern areas public housing authorities have been 
implicated in residential segregation,” proof of their involvement is hard to 
find and plaintiffs who have some evidence may fail to have it admitted if 
they do not join the public housing authority with the school board as a de- 


Re : : ; domme aim, 
We fendant."* It may prove expensive and time consuming to trace plaintiffs 
“ parents’ present residence to past enforcement by the courts of racially re- 


1 
strictive covenants. Evidence of private residential discrimination, unenforced 


by the courts, would not ordinarily be useful to plaintiffs: 


In order to recognize the probative value of evidence of private neighborhood 
segregation, two logical inferences must be made. The first is that an individ- 


67. Wright, Public School Desegregation: Legal Remedies for De Facto Segregation, 16 
W. Res. L. Rev. 478, 487 (1965). 

68. Iowa-Des Moines Nat'l Bank v. Bennett, 284 U.S. 239, 245 (1931). 

69. 244 F. Supp. 971, 980 (W.D. Okla. 1965), aff'd, —— F.2d (zoth Cir. 1967). 

70. Id. at 980 n.2. = 

71. For documentation of such conduct see Abrams, Forbidden Neighbors 205-26 (1955). 

72. 334 U.S. 1 (1948). For a partial list of states whose courts have enforced racially re- 
strictive covenants, see U.S.C.R.C. Report at 256 n.237. 

73. Abrams, op. cit. supra note 71. 

74. Deal v. Board of Educ., 244 F. Supp. 512, 579 (S.D. Ohio 1965), aff'd in part and re- 
manded in part, 369 F.2d 55 (6th Cir. 1966). 
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ual’s predisposition to discriminate in one way makes more likely a predis- 
position to act similarly in other situations. A white person whose child plays 
with the child of a Negro neighbor is less likely to want to keep his child seg- 
regated from Negro children in school than is a person who desires to live in 
a racially exclusive neighborhood. The second inference is that members of a 


school board will normally seek to execute the desires of their constituents.” , 
: 


Ability Grouping 
Once it is decided which methods of assigning students to particular schools 
are constitutional, there arises the vexing problem of whether or not the ways 
in which students are grouped once they arrive at school is constitutional. In 
American elementary and secondary schools, widespread use has been made 
of a track system whereby pupils are grouped together in classes homogen- 
eously according to ability.”° The constitutionality of the track system has 
recently been under scrutiny in Washington, D.C. as the result of the suit in 
Hobson v. Hansen.™ 

Those who support the track system argue that it serves three principal 
functions: first, it stimulates the gifted child by placing him in a classroom with 
his intellectual peers; second, it prevents the child who is not as quick to learn 
from developing tremendous feelings of inferiority by constantly comparing 
himself to his intellectual superiors; third, it simplifies the task of the teacher 
who will not have to cope with preparing assignments for pupils of widely dif- 
fering intellectual abilities. Opponents of the system argue that the gains which 
could be made by disadvantaged children who are initially assigned to 
schools with advantaged children are dissipated if most of the disadvantaged 
children are grouped together in separate classrooms. The opponents’ argu- 
ments have been strengthened by data compiled by the Civil Rights Com- 
mission which show “that many Negro students who attend majority-white 
schools in fact are in majority-Negro classrooms. These students generally 
perform at the same levels as Negro students in majority-Negro schools.””° 
In addition, there is considerable evidence that the track system is begun at 
a much too early age and becomes too rigid.” Several studies have shown 
widespread errors in ability grouping.*° 

Ultimately, the constitutionality of the system will probably depend on 
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75. Comment, 39 N.Y.U.L. Rev. 539, 543 n.27 (1964). Compare Lombard v. Louisiana, 
373 U.S. 267 (1963). 

76. See Coleman Report 13, 14 (Tables 3 & 4). 

57. Civil No. 82-66, D.D.C., 1966. 

78. U.S.C.R.C. Report 162. 

79. Sexton, Education and Income: Inequalities of Opportunity in Our Public Schools 
197 (1961). am 

80. Plaintiffs’ Proposed Findings of Fact and Conclusions of Law, Hobson v. Hansen, Civil 
No. 82-66, D.D.C., 1966; see Deutsch, Dimensions of the School's Role in the Problems of Inte- 
gration, in Klopf & Laster, Integrating the Urban School 29, 38 (1963). 
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the extent to which readily available alternatives exist.5! Several school sys- 


tems have found ways to eliminate tracking. ‘In White Plains, N.Y., for ex- 


ample, students are grouped pursuant to a policy of planned heterogeneity. 


pac! class_has_a wide range of ability levels as well as a balance of races, 
if sexes and social class.’"* If one can demonstrate harm to disadvantaged 


re 


students flowing from the track system and a rational alternative way to 
group pupils which will not harm advantaged students (perhaps through the 
use of team teaching), a strong case for finding a denial of equal educational 


“opportunity will have been presented. Even if a rigid system of ability grouping 
is abolished, however, students may be denied equality of educational oppor- 


tunity by the way in which educational resources are allocated. 


Allocation of Educational Resources 


Many of those who have attempted to correct racial imbalance in schools have 
argued that these schools deprive their students of equal educational oppor- 
tunity not only because they are racially imbalanced, but also because they 
are almost always inferior in physical plant, teacher-pupil ratio, teacher train- 
ing, etc. Before examining whether inequalities revealed by such compari- 
sons might give rise to constitutional deprivation, it is instructive to outline 
just what these inequalities are and which ones seem to have the most effect 
on educational achievement.** 

While the Coleman Report found great regional differences between the 
ages of school buildings attended by white and Negro pupils, these differ- 
ences had relatively little correlation with pupil achievement.** Comparisons 
were also made of the quantity and quality of facilities within school build- 
ings.®° These comparisons revealed: 


[A]mong the facilities that show some relationship to achievement are several 
for which minority pupils’ schools are less well equipped relative to whites. 
For example, the existence of science laboratories showed a small but con- 
sistent relationship to achievement, . . . and minorities, especially Negroes, 
are in schools with fewer of these laboratories.5° 


An earlier study had shown that in one large city, 47% of the schools at- 
tended by students whose parents earned less than $7,000 per year had either 


82. At least one case has upheld the constitutionality of the track system. Borders v. Rippy, 
247 F.2d 268, 271 (sth Cir. 1957). This case was decided ten years ago, however, before 
much of the new evidence of the harmful effects of racial and cultural isolation was de- 
veloped. 
a U.S.C.R.C, Report 162. A congressional subcommittee has recommended that the track 
system be abandoned entirely in the District of Columbia public schools. See Staff of Task 
Force on Antipoverty in the District of Columbia, House Comm. on Education and Labor, 
89th Cong., 2d Sess., Study of the Public School System in the District of Columbia as it Re- 
lates to the War on Poverty 69 (Comm. Print 1966) (Pucinski Report). Perhaps in response 
to this criticism and that created by the Hobson case, the Superintendent of the Washington 
Schools has called for the abandonment of the track system on an experimental basis in 21 
of the city’s elementary schools. Washington Post, Jan. 19, 1967, § A, p. 1, col. 1. 

83. Much of the material in the discussion which follows is drawn from the analysis of 
northern and western schools in the Coleman Report. 
84: Id. at 11 (Table 2) & 22. | 
85. Id. at 10-11 (Tables 1 & 2) & 22. 
86. Id. at 22. 
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no science facilities or substandard facilities, while only 2% of the schools 
attended by students whose parents earned more than $7,000 per year had 
no such facilities.*” 

The Coleman Report found that the teacher-pupil ratio did not vary sig- 
nificantly between schools attended by the average white and the average Ne- 
gro except in secondary schools in the metropolitan Northeast.*® 

Although there were no great inequalities in teacher training and experi- 
ence in major regional breakdowns, those inequalities which did exist con- 
sistently favored white pupils.* Significant inequalities have been revealed 
by other studies of single school systems. A New York City survey revealed 
that 50% of the junior high schools which had attendance of 90% or more 
white students had 65% or more teachers on permanent license, that is, those 
who had full regular teaching licenses as distinguished from substitutes who 
need not meet as stringent requirements. However, none of the junior high 
schools which had attendance of 90% or more non-white students had 65% 
or more teachers on permanent license. None of the junior high schools at- 
tended by 90% or more white students had less than 35% teachers on per- 
manent license, but 11% of such schools attended by 90% or more non-white 
students had less than 35% teachers on permanent license.”® 

Of all the educational resources examined by the Coleman Report, the qual- 
ity of teachers showed the strongest relationship to pupil achievement.’ The 
Report also revealed that: 


[although] differences between schools account for only a small fraction of 
differences in pupil achievement, ... the average white students’ achievement 
seems to be less affected by the strength or weakness of his school’s facilities, 
curriculums, and teachers than is the average minority pups man ENS ihe 
dicates that it is for the most disadvantaged children that improvements in 
school quality will make the most difference in achievement.*” 


While none of the educational resources examined by the Coleman Report 
was found to be as important to achievement as the aspirations of the other 
students in the classroom, the resources certainly had some effect—especially 
for minority pupils. A constitutional requirement that educational resources 
"Sized would be important for several reasons. First, it may 
a that there is no constitutional duty to alleviate racial 


be reasonably 


‘eventually be de 


87. Sexton, supra note 79, at 125. 
88. Coleman Report, 16 & 17 (Tables 6a & 6b). In the entire metropolitan Northeast, the 


ration for the average Negro student was 24 to 1, for the average white student 20 to 1. 


89. Ibid. 
go. Sheldon & Glazier, Pupils and Schools in New York City: A Fact Book 135 (1965) 


(Table 44). See also Advisory Panel on Integration of Public Schools, Report to the Board 
of Education of Chicago, March 31, 1964, at 17-20. 

g1. Coleman Report 22. 

92. Ibid. 
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| imbalance Second, if a duty to alleviate imbalance exists, it may be a very 
limited one. Third, state and federal legislative and executive action to allev- 
iate imbalance or to equalize the allocation of educational resources may not 
be undertaken on a sufficient scale to significantly affect existing inequalities 
in educational opportunity. 


‘ The civil rights movement has been split in its attitude toward attempts 
to improve educational resources in predominantly Negro schools. Some groups 
have been opposed to making a major commitment in this area for fear of end- 
ing up with separate-but-equal (or even separate-but-superior!) schools. Other 
groups, often associated with the’black power’ movement, have favored strong 
efforts to improve educational resources in ghetto schools. Even those who fear 
racial isolation, however, would probably favor a determined effort to improve 
educational resources available in Negro schools if it was part of an over-all 
campaign to achieve equal educational opportunity by eventually eliminating 
racial imbalance. Analysis indicates that private constitutional litigation may 
have a role to play in a coordinated plan to equalize the allocation of educa- 
tional resources.** 


The Degree to Which Educational Resources Must be Equally Allocated. Prior 
to the decision in Brown, separate schools for white and Negro pupils were 
not considered to raise constitutional problems unless the schools were un- 
equal either in physical facilities or intangible factors such as reputation in 
the community.** The Court in Brown held that race was not a constitutional- 
ly permissible criterion for separating pupils in public schools. Thus, the 
separate-but-equal doctrine of Plessy v. Ferguson®® was overruled. However, 
the Court did not have before it cases in which pupils were attending schools 
which were predominantly Negro or white as the result of racial imbalance 
not resulting from racially motivated official action. Separate-but-equal was 
discarded in the context of school systems in which race was an avowed cri- 
terion for school assignment. The Brown Court certainly did not mean to 
endorse the proposition that once race has been eliminated as a criterion for 
school assignment, the degree of inequality in schools is constitutionally ir- 
relevant. 

Several types of comparisons can be employed to determine whether in- 
equalities between schools may give rise to a constitutional deprivation. One 
approach would be to compare schools in which racially motivated conduct 
of the kind condemned by Brown has placed most Negroes in predominantly 
Negro schools and most whites in predominantly white schools. A second 
method’ would compare schools which were racially imbalanced in the ab- 
sence of racially motivated official conduct with racially balanced schools. A 


93. See generally Horowitz, Unseparate But Unequal—The Emerging Fourteenth Amend- 
ment Issue in Public School Education, 13 U.C.L.A. L. Rev. 1147 (1966). 

94. Sweatt v. Painter, 339 U.S. 629 (1950); Sipuel v. Board of Regents, 332 U.S. 631 
(1948); Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938); Gong Lum v. Rice, 275 U.S. 
78 (1927). See generally Separate-But-Equal: A Study of the Career of a Constitutional Con- 
cept, 1 Race Rel. L. Rep. 283 (2956). 


95. 163 U.S. 537 (1896). 
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third approach might contrast schools attended by pupils from low-income 
neighborhoods with schools attended by pupils from high-income neighbor- 
hoods. Finally, one might simply compare all schools in the school system 
and examine the disparities between the facilities, curriculum, teacher train- 
ing, etc. in the group of schools under scrutiny. 

There is already substantial authority from cases arising in the South for 
the proposition that there is a constitutional requirement that a student can 
not continue to be denied access to better educational resources as the result 
of racially motivated official action. In Rogers v. Paul®*® the Supreme Court 
dealt with a school system that had adopted a desegregation plan in 1957 
calling for a one-grade-a-year desegregation of its public schools: 


[T]he toth, 11th, and 12th high school grades are still segregated. The stu- 
dents who are petitioners here were assigned to a Negro high school on the 
basis of their race. Those assignments are constitutionally forbidden not onl 


for the reasons stated in Brown ..., but also because petitioners are thereby 
prevented from taking certain courses offered only at another high school 
limited to white students... .97 


The Court required that petitioners be admitted to the high school offering 
the courses they wished to take. The Fifth Circuit, in United States v. Jeffer- 
son County Board of Educ.,°° has construed Rogers v. Paul as requiring that 
school boards must take prompt action to bring the facilities in formerly al 
Negro schools up to the standards of formerly all white schools. The court 
also promulgated a proposed decree for the district courts which would re- 
quire the school boards to commence remedial education programs and con- 
struct new schools to eliminate the effects of past discriminatory practices.*” 


96. 382 U.S. 198 (1965). 

97. Id. at 199. 

98. 372 F.2d 836 (sth Cir. 1966), aff'd per curiam on rehearing en banc, March 29, 1967. 

g9. The order read: 
(a) Inferior Schools. In schools heretofore maintained for Negro students, the defend- 
ants shall take prompt steps necessary to provide physical facilities, equipment, courses 
of instruction, and instructional materials of quality equal to that provided in schools 
previously maintained for white students. Conditions of overcrowding, as determined 
by pupil-teacher ratios and pupil-classroom ratios shall, to the extent feasible, be dis- 
tributed evenly between schools formerly maintained for white students. If for any rea- 
son it is not feasible to improve sufficiently any school formerly maintained for Negro 
students, where such improvement would otherwise be required by this subparagraph, 
such school shall be closed as soon as possible, and students enrolled in the school shall 
be reassigned-on the basis of freedom of choice. By October of each year, defendants 
shall report to the Clerk of the Court, pupil-teacher ratios, pupil-classroom ratios, and 
per-pupil expenditures both as to operating and capital improvement costs, and shall 
outline the steps to be taken and the time within which they shall accomplish the equali- 
zation of such schools. 
(b) Remedial Programs. The defendants shall provide remedial education programs 
which permit students attending or who have previously attended all-Negro schools to 
overcome past inadequacies in their education. 

Id., Dec. 29, 1966. 
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Several southern district courts had already required various forms of school 
equalization.*°° 

These southern cases are certainly valid precedents for use by litigants in 
the North and West alleging that racially motivated official action has placed 
Negroes in inferior schools. But the types of comparisons of educational re- 
sources which were made in these cases can also be made if the issue is wheth- 
er the allocation of educational resources rather than the assignment of stu- 
dents was racially motivated. Most important, it is no more difficult for courts 
to make such comparisons to see whether educational resources have been allo- 
cated equally irrespective of the reason for their allocation. Several recent Su- 
preme Court cases have found violations of the equal protection clause once 
harm caused by actions of a state instrumentality had been shown; the addi- 
tional element of a discriminatory motive was not required.*°* 

Although some courts in the past have been reluctant to get involved in 
what they considered to be matters exclusively within school board discre- 
tion,?°? the increasing importance of education in our technological society*®* 
and the new evidence of inequality in the distribution of educational re- 
sources outlined in the Coleman Report suggest that courts ought to become 
more concerned with the constitutional implications of inequality in educational 
resource allocation. 

In suits attacking the allocation of educational resources, plaintiffs could 
define their class so that it included all pupils in specified grades attending 
specified schools. In light of all the factors affecting the school board’s con- 
trol over the educational resources, the courts could evolve criteria to deter- 
mine whether a particular deviation from the school system norm in, for ex- 
ample, teacher pupil ratio, was reasonable. These factors would differ depend- 
ing on the particular resource under scrutiny. The types of resources to be ex- 
amined would be essentially those discussed in the Coleman Report. 

The clearest case for relief lies in the area of disparities in certain facilities, 
such as science laboratories, within different schools. Here the school board is 
dealing with physical resources which—while expensive—are not as costly 
as entire new buildings. In the case of the latter, the school board ought to be 
given a rather wide latitude. Except in extreme instances, the mere age of a 
school building is not likely to have much effect on the educational oppor- 
tunity available in it. 

A more troublesome case is that of the quality of teachers available az dif- 
ferent schools. School boards frequently contend—with some justification— 
that if they assign a teacher to a school he doesn’t want to teach in, he will 
simply teach in another public school system where either such compulsory 
assignment practices are not followed or all the schools in the system meet 


100. Smith v. School Bd., Civil No. 15463-B, E.D. La., Aug. 19, 1966; Jenkins v. School 
Bd., Civil No. 15798, E.D. La., Aug. 15, 1966; Carroll v. Board of Educ., Civil No. 6531, N.D. 
Miss., Aug. 27, 1965; Baird v. Board of Educ., Civil No. 6531, N.D. Miss., Aug. 3, 1965. 

101. See cases cited note 21 supra. 

102. See, e.g., Pitts v. Board of Trustees, 84 F. Supp. 975, 988 (E.D. Ark. 1949). 

103. Even in 1954 the Court in Brown stated that education was “perhaps the most im- 
portant function of state and local governments.” 347 U.S. at 493. 
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his minimum requirements. Alternatively, he may seek employment in a 
private school or cease active teaching altogether. When there is a teacher 
shortage—as in the North and West—even the threat of leaving can be a 
pretty strong deterrent to a school board which is trying to equally allocate 
teacher quality among all the schools under its jurisdiction. 

As noted, the Coleman Report revealed that the quality of teachers has a 
greater effect on pupil achievement than any other educational resource.** 
Other studies showed that a higher percentage of teachers in low-income or 
racially imbalanced schools are unlicensed or substitutes. Since unlicensed 
or substitute teachers are generally paid less than regular teachers and receive 
fewer fringe benefits, school boards may be spending considerably less on 
teachers’ salaries in imbalanced or low-income schools than they are spend- 
ing in balanced or high-income schools. In examining whether a school board 
has met its duty to allocate the quality of teaching resources equally thr ugh- 
out the schools under its jurisdiction, the board at least ought to be required 
to show that it had offered appropriate salaries and fringe benefits to more 
qualified teachers if they would accept a position in one of the schools under 
scrutiny, but that these teachers had consistently turned down such offers 
in favor of the same salary and benefits elsewhere. If prospective teachers prefer 
certain schools in a system to others, perhaps the board ought to be required to 
offer higher salaries in those schools considered to be less desirable. 

It is important to inquire whether or not there may be a constitutional 
obligation to provide compensatory educational programs. Since the consti- 
tutional principle involved is one of equality of educational opportunity rath- 
er than one of equality of expenditures, compensatory curricula may be con- 
stitutionally required: 

[C]ultural deprivation [suggests a] . . . . classification wherein equality of con- 
cern and the equalization of educational opportunity requires the energetic 


and imaginative use of unequal resources in order to achieve essentially equal 


results.10° 


Compensatory education as we understand it is not the reduction of all educa- 
tion to a least common denominator. It is a type of education which should 
help socially disadvantaged students without reducing the quality of educa- 
tion for those who are progressing satisfactorily under existing educational 
conditions.1°7 


In several of the southern cases previously discussed,1°® the courts ordered 
that the schools involved undertake remedial programs. In these cases the 


Ne 


104. Coleman Report 22. 

105. Sexton, supra note 79, at 120-21. 

+06. Comm. on Race and Education, Race and Equal Educational Opportunity in Port- 
land’s Public Schools 187 (1964). 

107. Bloom, Davis & Hess, Compensatory Education for Cultural Deprivation 6 (1965). 

108. See cases cited notes 6 & 100 supra. 
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justification for such orders was that the schools attended by the Negro pupils 
were inferior to the schools attended by whites and the remedial programs 
were necessary to Overcome past inadequacies. This suggests that if disad- 
vantaged pupils in schools in the North and West have been denied equality 
of educational opportunity because of statistical inequalities in expenditures, 
this fact may be an independent basis for requiring compensatory curricula. 
Since available evidence indicates that such statistical inequalities are wide- 
spread, it may not be necessary in many cases to face the question of whether 
compensatory programs are required when there is a history of equality in edu- 
cational resource allocation. When a history of statistical equality is present, 
there may be a constitutional requirement to provide compensatory programs 
unless the school board could show “that there was no available rationally 
based way to do so,’ 


The Geographic Area Over which Educational Resources Must Be Equally 
Allocated. Constitutional litigation to achieve equality of educational oppor- 
tunity ought to be focusing more attention on achieving metropolitan, and 
indeed, state-wide equality of opportunity. The same constitutional rationale 
for viewing the state as a whole, applicable when student assignment poli- 
cies were considered is again applicable here. 

Present methods df educational financing are largely responsible for the 
unequal allocation of educational resources within particular states. The dis- 
parities are great. 


In New York’s case, for example, the school district with the highest expendi- 
ture per pupil spent almost seven times as much as the district with the lowest. 
Such inequities, which characterize every state in the Union, mean the quality 
of a youngster’s education will depend largely on the place of his birth or resi- 
dence, matters over which he has no control.110 


Education is largely financed through property tax levies by local govern- 
ments. As more and more affluent whites have moved to the suburbs and 
more and more Negroes and other lower income groups have moved to the 
core city, the governments of the cities have been faced with a declining tax 
base and rising costs for welfare and other public services. 

Naturally, no individual school system can be constitutionally compelled 
to spend more money than it has available to achieve equality of educational 
opportunity. But state government financing plays a crucial role in local edu- 
cational policies."** There is a large variation among the states in the share of 
revenues which local school districts obtain,4? and the way in which state 
aid is allocated often operates to increase rather than narrow the gap in edu- 
cational opportunity. Thus in seven of twelve major metropolitan areas, 
“states now are contributing more per pupil to the suburban schools than to 


ee 5 ees gh 
109. Horowitz, supra note 93, at 1167. 
110. Howe, Parity in Schools Urged for Nation, N.Y. Times, Jan. 11, 1967, § 1, p. 27, col. 7. 
111. Vidich & Bensman, Small Town in Mass Society 202-03 (Anchor ed. 1960). 
112. The share varies from 6% to more than two-thirds. Conant, The Comprehensive 
High School: A Second Report to Interested Citizens (1967). 
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those in the cities. State aid programs designed decades ago to assist the 
then poorer suburban districts often support the now wealthier suburbs at 
levels comparable to or higher than the cities.’"** Since, as the Court stated in 
Brown, the opportunity for an education, “where the state has undertaken to 
provide it, is a right which must be made available to all on equal terms,’”"** 
it seems clear that present methods of state educational financing are denying 
equal protection to many of the most disadvantaged students. If the states 
do not take prompt action to cure the situation, litigation compelling them 
to do so is clearly in order. 

There have been very few decided cases in the North and West which have 
examined the constitutional problems of equal allocation of educational re- 
sources. The cases which have dealt with this problem” have usually done so 
during litigation primarily designed to declare racially imbalanced schools 
unconstitutional. Since the problems of equal allocation of educational re- 
sources were not the primary topic being considered, these cases are not too 
helpful from the point of view of constitutional analysis. Two cases undecided 
at this writing, Myers v. Board of Educ.¥° and Hobson v. Hansen,"** 
attacking racial imbalance in the schools of New York City and Washington, 
D.C. respectively, may also provide the occasion for the first extended judicia 
discussion of the constitutional problems presented by allegations of unequal 
allocation of educational resources in the public schools of the North and 


West. 


Conclusion 


New statistical documentation of the harm caused by racial isolation in the 
public schools may well justify a limited constitutional requirement to allev- 
jate racial imbalance. Such a requirement would have the greatest impact in 
smaller towns and cities. 

Significant racial balancing in large metropolitan areas will probably not be 
achieved in the foreseeable future. In the latter areas, the most fruitful use of 
private constitutional litigation to achieve equality of educational opportunity 
will be to establish a requirement that educational resources be. reasonably 
equally allocated. The tremendous importance of education and the reluctance 
of many states to see that it is made available to all on equal terms justifies 
a continuing role for private constitutional litigation to assure equality of edu- 
cational opportunity for Negroes in the public.schools of the North and West. 


St Oe. Se a ae ee ee ee REG, Et Se 

113. U.S.C.R.C. Reports 28. 

114. 347 U.S. at 493. 

115. Bell v. School City, 213 F. Supp. 819, 827-28 (D. Ind), aff'd, 324 F.2d 209 (7b Cir. 
1963), cert. denied, 377 U.S. 924 (1964); In the Matter of Skipwith, 14 Misc.2d 325, 180 
N.Y.S.2d 852 (Dom. Rel. Ct. 1958). 

116. Civil No. 66-69, S.D.N.Y., 1966. 

117. Civil No. 82-66, D.D.C., 1966. 
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BIBLIOGRAPHY FOR TRACKING MBETING 
@ 1.- The Center Forum "Hobson v. Hansen: What is Law For?" 
July 5, 1907, Center For Urban Education, 33 W. 42 St. N.Y.C. 
¥ 2.-The Congressional Record, Volume 113, June 21, 1967, No. 98, 
3.- Equal School Information Service,"The Structure of the NYO 
Public @ducation System" 23 Hast 35 St. NYC (available on 


request. ) 


4,#Equal School Information Service, "Promotion and Acceleration 
Polacies of the New York City School System; 28 East 35 St. 
(available on request.) 
% 5,-Intecrated Education, "The Washington, D.C. School Case." 


issue 75, Volume V,74, August-September, 1967. 543 So. Dear~ 
born St. Chicago, Illinois, 60604, 


~, 


&. The New York Post,"Seeking the Right Track," Bernard Bard, 
December 9, 1957. 


#7.-The New York Times,"De Facto Segregation Held Invalid in Cap- 
ital’s schools.” Ben A. Franklin, June 20, 1967, page one. 


* $.- The New York Review of Books, (review of"Toward Creating a 
Model School System: A Study of Washington D.C.,”" by Henry 
Passow and others.) The School Mess, Paul Lauter and Florence 
Howe, February 1, 1965, u70 West End Avenue, New York, NY 10024. 


@ 9.- The Saturday Review of Literature, "Education in Washington: 
National Monument to Failure,” Susan Jacoby, November 18, 1967, 
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Saturday, way 4th, 1968 
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2005 Madison Ave., N.Y.C. 
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especielly Bleck, poor énd’ Non-English: speaking, track 
assignment based on such tests: relegate most children 
to tne lower''tracks from which, because of 

l. the reduced curricula 

2. ‘the absence of adequate Foecditlars Ayes 

3, “tne ‘absence of adequate remedial 

and compensatory education 

4. continued inappropriate te sting: 

the chance of escape is renote. . 
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COMMITTEE F OR _ EDUCATION 


The Track System, Malperformance, and Teacher Expectations. 


A Bibliography 


Nancy Mamis 
Preston R. Wilcox 


This bibliography was prepared for a meeting held at 2 P.M. on Saturday, 

May 4, 1968 at #1.S. 201, 127 Street and Madison Avenue, New York, N.Y. 
10037, JULIUS HOBSON, plaintiff in Washington, D.C.'s Hobson vs. Hansen 
case was the main speaker. His remarks were addressed to the discriminatory 
application of the track system in the Washington, D.C. school system. 
Included in the listing below are articles relating to the Hobson vs. Hansen 
case and its' implications. ha 


The implications of the discriminatory application of the "track system" - 
informally and formally - is attested to by articles listed below which 
deal with malperformance and teacher expectations. The articles deal 
mainly with issues such as school segregation, school dropouts, WASP- 
oriented textbooks, the condition of school buildings, teacher attitudes, 
ete. 


A. - The Track System 


1.- Bard, Bernard "Seeking the Right Track" in The New York Post, 
December 9, 1967. 


2.- Franklin, Ben. A., "De Facto Segregation Held Invalid in Capitol's 
Schools'' in The New York Times, June 20, 1967. p. 1. 


3.- "Hobson vs. Hansen: What is Law For?" in The Center Forun, 
New York Center For Urban Education, (105 Madison Avenue.) 
JUL yoy (L9G /. ee DD aL abr 


4.- Jacoby, Susan, "Education in Washington: National Monument to 
Failure" in Saturday Review, November 18, 1967. pp. 71-90. 


5.- Lauter, Paul and Howe, Florence, "The School Mess" in 
New York* Review of Books, (250 West 57th St., N-v.C.)  10r2s 
February 1, 1968. 


6.- Promotion and Acceleration Policies of the New York. City School 
System. New York EQUAL School Information Service, 28 East 35 St., 
undated. 


7.- The Structure of the New York Public School System, New York: 
EQUAL School Information Service, 28 East 35 St., undated. 


8.- "The Washington, D.C. School Case" in Integrated Education, 
(343 Dearbon St., Chicago, Illinois), V:4, Aug.-Sept. 1967, 


pp- 46-53. 


9.- "U.S. Appeals Court Judge J. Skelly Wright's Decision on District 


of Columbia's Track System" in Congressional Record, U.S. House 
of Representatives, 113:98, June 21, 1967. pp. H7655-H7700. 


B. - Malperformance 


1.- "A Dropout Study Blames Schools" in The New York Times, 
November 24, 1967. p. 58. 


2.~- Vinter, Robert D. and Sarri, Rosemary C. '"Malperformance in 
Public Schools: A Group Work Approach," in Social Work, 10:1, 
January, 1965. pp. 9-11. 


Cc. - Expectations 


1.- Bard, Bernard, ''The Blackboard: Spotlight on Texts," in 
ThesNew, York? Post, October 7, 91967. p.. 13. 


2.- Brothers, Joyce, "Segregation Harms All Students" in 


Long Island Press, July 28, 1963. 


3.- Clark, Kenneth B., "Clash of Cultures in the Classroom" 
Washington, D.C. : Tutorial Assistance Center, (2115 
S Street N.W. 20008) October, 1966. 13 pp. 


4.- EQUAL, Research For Action: Bulletin #2. New York: EQUAL, 
February 15, 1967. (mimeographed) 


5.- Fort, Edward P. "Desegregation and the Belgian Congo Syndrome" 
in Teachers College Record, 69:6, March, 1968. pp. 555-560. 


6.- Fuchs, Estelle, School Boycott: Learning in the Streets, 
New York Project TRUE, Hunter College, September, 1965. 


7.- Group for Advancement of Psychiatry. Emotional Aspects of 


School Desegregation. New York: G.A.P. (104 E. 25 St.) 
£9607 470pp. 


8.- Harlem Parents Committee, Education of Minority Group Children 
in New York City Schools, New York: Harlem Parents Committee, 


October 21, 1965. (mimeographed) 


9.- Hechinger, Fred M. "Bright Ones Spurt Ahead-Psychologist Says 
Pupils Suffer From Teachers' Low Expectations" in Youngstown, 
Om Vindicator, August 135 1967.) 0. A9. 


10.- Public Education Association. The Status of Public School 


Education of Negro and Puerto Rican Children in New York City. 
Newevorksar. baw. OCcCODer 61955. 


11.- Rosenthal, Robert and Jacobson, Lenore F. "Teacher Expectations 
for the Disadvantaged" in Scientific American,218:4, April, 1968. 
pp. 19-23. 


12.- Pressman, Harvey, New Schools for the Cities. Washington, D.C.: 
(1220 Fifteenth St., N.W.) 1967. 


_ eo. _ 
7 , | \, A gee ee 
ST teh wot nip mk" ahaa bag? jornesd 

: 7 be ; ’ 


: 1 e®S Veda ov 


eae fended. 29902" 


a 
— — -4 7 a 
mel sanegs ots 4q! ar" D vIenencd, fet 


<ALL well Ietewt a2 “, dooorgds dya® que selcaee >! . 
r hiHb gq BOUL oc reunni 
=» 2 > ' _ * 
: q 
; wit _ _ 


, i 7 1 > 7 - 7 
od) dQee no styl iseg® +biaodloalé edt" beamed | 4» 
-tf .q »5G@1 ,\ 960300 , 3808 Brel watt or 


‘GT. OE qlut, . 22°74 ban ic! 
“noo yenelD\ e022 71 ewmtiws Po deal?’ ,.6 dinoned . es: 
PIi<} .799a09 samacel eed Jeisese? : «3.0 ,aeter 


‘ ~ag «i! sae J gidoi00 (60005 ..Vv.& res 


” ? : & i w3nobw?t Lik weer a@ihsas ?FI_e< aa » S2¢90%. . #3 1G 

- - 
é 

_ 


i IA jteoY wot . 28 niselios 351 iQ 
ae ees Se =p @ 
: (harw3 


Bite: > I Gene) teigihee @dt bane agitenergeeed’ .f Piewha , te 


- Gatefee .qq.Got) ,doraM .o°80 ,haoned, age! lod. e22%..9) 


; jn 4sIG O47 bt guterael ~d2007e joan’ ,oiiorad , ea 
: COOL ,redas3qet . spelled? tedewl , 30a? Jealous aseyY we 


(6 etcag@h [ensijan® .yagnidoyet Te snemegnevbA 1592 ue 


(.t# <S .3 e8iy -S:Avd i epee wee - he.) 3 stp2so0 Io 
- -qy ve “nae i 
: nssbiidd qui) vitpoaiMh fo nolsswbs .26gslans> aninoyed msl; 4! 
7 (sessinna) arcoyed aslxeh :dy0¥ wet . aloeds2 watz sz0¥ wo 


(hoiightgoee  tedod 90 


een2 Jelgolusrcyet-brons. yt09ge@ eent- odgine” ft bezt <teg0ldoss -.+ 
shwetageney ai roeteee wos * erento wort ytice sheet 


04 of CORY, LD econ 
cor aides 


OF. oe au3Bze Str nea pail 


i 2H2 Be: wis ze 


oY wa 


C. - Expectations (cont.) 


13.- Simms, Gregory. Elements of Democracy: A Paper on the Principle 
of Public Supervision of Public Goods and Services. Trenton, 
N.J.: New Jersey Community Action Training Institute, Inc. 
August, 1960. (mimeographed) 


14.- Simms, Patricia. A Study of Ethnic Representation in 


Illustrations and Subject Area Relevance to Environment of 


Elementary School Texts. Trenton, N.J.: Cadwalder School 
P.T.A., March i5, 1967. (mimeographed) 


15.- Toward Better Schools: A Summary of the Passow Report 


Washington, D.C.: D.C. Citizens for Better Public Education, 
september ,, 196/-— J/2-pp. 


16.- Wilcox, Preston R. Strategies for the Education of the 
Disadvantaged: Black Youth and Public Education. New York 


MUST, September 1, 1967. (mimeographed - to be published in 
1968 by Special Child Publications, 71 Columbia St., Seattle, 
Washington) 


17.- Wilcox, Preston R., ‘Teacher Attitudes and Student Achieve- 


ment", in Teachers College Record, 68:5, February, 1967. 
pp. 371-379. 


18.- Wilcox, Preston R. The Thrust Behind the Surge for Community 


Control of the Schools Located Within Black Communities. 

New York: MUST, (235 East 49 St.), January 15, 1968. 
(mimeographed - to be published in 1968 by Educational 
Facilities Laboratories, 477 Madison Ave., New York, N.Y. 10022). 
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plea of petitioner that all that is involved in loan 
-sharking is a traditionally local activity. It appears, 
instead, that loan sharking in its national setting is one 
way organized interstate crime holds its guns to the 
heads of the poor and the rich alike and syphons 
funds from numerous localities to finance its national 
operations. ; 


Affirmed. 


Mr. Justice Stewant, dissenting. 


Congress surely has power under the Commerce Clause 
to enact criminal laws to protect the instrumentalities of 
interstate commerce, to prohibit the misuse of the chan- 
nels or facilities of interstate commerce, and to prohibit 
or regulate those intrastate activities which have a de- 
monstrably substantial effect on interstate commerce. 
But under the statute before us a man can be convicted 
Without any proof of interstate movement, of the use 
of the facilities of interstate commerce, or of facts show- 
ing that his conduct affected interstate commerce. I 
think the Framers of the Constitution never intended 
that the national Government might define as a crime 
and prosecute such wholly local activity through the 
enactment of federal criminal laws. 

In order to sustain this law we would, in my view. 
have to be able at the least to say that Congress could 
rationally have concluded that loan sharking isan activ- 
ity with interstate attributes which distinguish it in 
same substantial respect from other local crime. But it 
is not cnough to say that loan sharking is a national 
problem, for all crime is a national problem. It is not 
enough to say that some loan sharking has interstate 
characteristics, for any crime may have an interstate 
setting, And the circumstance that loan sharking has 
an adverse impact on interstate business is not a dis- 
Uinguishing attribute, for interstate business suffers from 
almost all criminal activity, be it shoplifting or violence 
in the streets. 

Because I am unable to discern any rational distinction 
between loan sharking and other local crime, I cannot 
Wseape the conclusion that this statute was beyond the 
power of Congress to enact. The definition and prosceu- 
lion of local, intrastate crime are reserved to the States 
under the Ninth and Tenth Amendnients. 


ALBERT J. KRIEGER, New York, N.Y. (IVAN S. FISHER, with 
hun on the brief) for petitioner; ERWIN N. GRISWOLD, Solicitor 
General (WILL WILSON, Assistant Attomey General, WM. BRAD- 
VORD REYNOLDS, Assistant to the Solicitor General, BEATRICE 
ROSENBERG and MARSHALL TAMOR GOLDING, Justice Dept. 


aMotneys, with him on the brief) for respondent, 


Nos. 154 & 226.—Ocrosxer Term, 1970 


Ronald Jaines et al., ar ae 
Appellants, 7 a poten 
154 v. 
Anita Valtierra ct al., : 
Appellees. On Appeals From the United 
States District Court for the 
Virginia C. Shaffer, | Northern District of California. 
Appellant, 
226 v. 
Anita Valtierra et al., 
Appellees. 
{April 26, 1971] 
Mr. Justice Buack delivered the opinion of the Court. 


These cases raise but a single issue. It grows out of 
the United States Housing Act of 1937, 42 U.S. C. 
$ 1401 et seq., which established a federal housing agency 
authorized to make loans and grants to state agencies 
for slum clearance and low-rent housing projects. In 
response, the California Legislature created in each county 
and city a public housing authority to take advantage 
of the financing made available by the Federal Housing 
Act. See California Health and Safety Code § 34240. 
At the time the federal legislation was passed the Cali- 
fornia Constitution had for many years reserved to the 
State’s people the power to initiate legislation and to 
reject or approve by referendum any Act passed by the 
state legislature. California Const. Art. IV, $1. The 
same section reserved to the electors of counties and 
cities the power of initiative and referendum over acts 
of local government bodies. In 1950, however, the State 
Supreme Court held that local authorities’ decisions on 
seeking federal aid for public housing projects were “ex- 
ecutive” and “administrative,” not “legislative,” and 
therefore the state constitution’s referendum provisions 
did not apply to these actions.’ Within six months of 
that decision the California voters adopted Article 
XXXIV of the state constitution to bring public hqusing 
decisions under the State’s referendum policy. The 
Article provided that no low-rent housing project should 
be developed, constructed or acquired in any manner 
by a state public body until the project was approved 
by a majority of those voting at a community clection.’ 


2 Fousing Authority v. Superior Court, 85 Cal. 2d 550, 557-958 
(1950). 

2 “Section 1. No low rent housing project shall hereafter be devel- 
oped, constructed, or acquired ino any manner by any state public 
body until, a majority of the qualitied electors of the city. town or 
eonnty, as the case may be, in which it is proposed to develop, con- 
struct, or acquire the same, voting upon such issue, approve such 
project by voting in favor thereof at an clection to be held for that 
purpose, or at any general or special clection. 
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_ Hunter to invalidate Article XXXIV. 


The present suits were brought by citizens of San Jose, 
California, and San Mateo County, localities where hous- 
ing authorities could not apply for federal funds because 
low-cost housing proposals had been defeated in refer- 
endums. The plaintiffs, who are eligible for low-cost 
public housing, sought a declaration that Article XXXIV 
was unconstitutional because its referendum requirement 
violated: (1) the Supremacy Clause of the United States 
Constitution; (2) the Privileges and Immunities Clause; 
and (3) the Equal Protection Clause. A three-judge 
court held that Article XXXIV denied the plaintiffs 
equal protection of the laws and it enjoined its enforee- 
ment. 313 F. Supp. 1 (ND Cal. 1970). Two appeals 
were taken from the judgment, one by the San Jose City 
Council, and the other by a single inember of the council. 
We noted probable jurisdiction of both appeals. 398 
U. S. 949 (1970) ; 399 U. 8. 925 (1970). For the reasons 
that follow, we reverse. 

The three-judge court found the Supremacy Clause 
argument unpersuasive, and we agree. By the Housing 
Act of 1937 the Federal Government has offered aid to 
States and local governments for the creation of low-rent 
public housing. However, the federal Icgislation does 
not purport to require that local governments accept 
this or to outlaw local referendums on whether the aid 
should be accepted. We also find the privileges and 
immunities argument without merit. 

While the District Court cited several cases of this 
Court, its chief reliance plainly rested on Hunter v. 
Erickson, 393 U.S. 885 (1969). The first paragraph in 
the District Court’s decision stated simply: “We hold 
Article XXXIV to be unconstitutional. Hunter v. 
Erickson ....’ The court below erred in relying on 
Unlike the case 
before us, Hunter rested on the conclusion that Akron’s 
referendum Jaw denied equal protection by placing “spe- 
cial burdens on racial minorities within the governmen- 
tal process.” Jd., at 391. In Hunter the citizens of 
Akron had amended the city charter to require that any 
ordinance regulating real estate on the basis of race, 
color, religion, or national origin could not take effect 
without approval by a majority of those voting in a city 
election. The Court held that the amendment created a 
classification based upon race because it required that 
laws dealing with racial housing matters could take effect 


eee ee 
SSS ee ee 


“For the purpose of this article the term ‘low rent housing project’ 
shall mean any development composed of urban or rural dwellings, 
apartments or other living accommodations for persons of low 
income, financed in whole or in part by the Federal Government or 
a state public body or to which the Federal Government or a state 
public body extends assistance by supplying all or part of the labor, 
by guaranteeing the payment of liens, or otherwise... . 

“For the purposes of this article only ‘persons of low income’ shall 
mean persons or families who lack the amount of ineome which is 
necessary (as determined by the state public body developing, con- 
structing, or acquiring the housing project) to enable them, without 
financial assistance, to live in decent, safe and sanitary dwellings, 
without overcrowding . 2...” : 
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only if they survived a mandatory referendum while 
other housing ordinances took effect without any such 
special election. The opinion noted: 


“Because the core of the Fourtcenth Amendment 
is the prevention of meaningful and unjustifiable 

_ Official distinctions based on race, [citing a group of 
racial discrimination cases] racial classifications are 
‘constitutionally suspect’... and subject to the 
‘most rigid scrutiny... .’ They ‘bear a far heav- 
‘ier burden of justification than other classifica- 
tions. .-.02 lds atis91—392; 


The Court concluded that Akron had advanced no suff- 
cient reasons to justify this racial classification and hence 
that it ‘was unconstitutional under the Fourteenth 
Amendment. ; 

Unlike the Akron referendum provision, it cannot a 


‘ said that California’s Article XXXIV rests on “distine- 


tions based on race.” Jd., at 391. The Article requires 
referendum ‘approval for any low-rent public housing 
project, not only for projects which will be occupied by 
a racial minority. And the record here would not sup- 
port any claim that a law seemingly neutral on its face 
is in fact aimed at a racial minority. Cf. Gomullion v. 
Lightfoot, 364 U.S. 339 (1960). The present case could 
be affirmed only by extending Hunter, and this we decline 
to do. 

California’s entire history demonstrates the repeated 
use of referendums to give citizens a voice on questions of 
public policy. A referendum provision was included in 
the first state constitution, Calif. Const. of 1849, Art. 
VIII, and referendums have been a commonplace occur- 
rence in the State’s active political life. Provisions for 
referendums demonstrate devotion to democracy, not to 
bias, discrimination, or prejudice. Nonetheless, appellees 
contend that Article XXXIV denies them equal protec- 
tion because it demands a mandatory referendum while 
many other referendums only take place upon citizen ini- 
tiative. They suggest that the mandatory nature of the 
Article AXALV referendum constitutes unconstitutional 
discrimination because it hampers persons desiring public 
housing from achieving their objective when no such 
roadblock faces other groups seeking to influence other 
public decisions to their advantage. But of course a 
lawmaking procedure that “disadvantages” a particular 
group does not always deny equal protection. Under any 
such holding, presumably a State would not be able to 
require referendums on any subject unless referenduins 
were required on all, because they would always disad- 
vantage some group. And this Court would be required 
to analyze governmental structures to determine whether 
a gubernatorial veto provision or a filibuster rule is likely 
to “disadvantage” any of the diverse and shifting groups 
that make up the American people. 

Furthermore, an examination of California law reveals 
that persons advocating low-income housing have not 


3See, e. g., Crouch, Winston W. “The Initiative and Referendum 
in California,” The Haynes Foundation, Los Angeles, 1950. 
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been singled out for mandatory referendums while no 
other group must face that obstacle. Mandatory refer-~ 
endums are required for approval of state constitutional 
amendments, for the issuance of general obligation 
long-term bonds by local governments, and for certain 
municipal territorial annexations. See Calif. Const. 
Art!’ XVIEEwArChe Liles 40-SArt: XT S$ 2(b)= Cali. 
fornia statute books contain much legislation first enacted 
by voter initiative, and no such law can be repealed 
or amended except by referendum. Calif. Const. Art. 
IV, §24(c). Some California cities have wisely pro- 
vided that their public parks may not be alienated 
without mandatory referendums, sce, e. g., San Jose 
Charter, § 1700. : 

The people of California have also decided by their 
ewn vote to require referendum approval of low-rent 
public housing projects. This procedure ensures that 
all the people of a community will have a voice in a 
decision which may lead to large expenditures of local 
governmental funds for increased public services and to 
lower tax revenues.‘ It gives them a voice in decisions 
that will affect the future development of their own com- 
munity. This procedure for democratic decision-making 
does not violate the constitutional command that no 
State shall deny to any person “the equal protection of 
the laws.” 

The judgment of the three-judge court is reversed and 
the case is remanded for dismissal of the complaint. 


Reversed. 


Mr. Justice Doucuas took no part in the consideration 
or decision of this case. 


Mr. Justice MarsHau, whom Mr. Justice BRENNAN 
and Mr. Justice BLuackMUn join, dissenting. 

By its very terms, the mandatory prior referendum pro- 
vision of Article 34 applies solely to 


“any development composed of urban or rural dwell- 
ings, apartments or other living accommodations for 
persons of low income, financed in whole or in part 
by the Federal Government or a state public body 
or to which the Federal Government or a state pub- 
lic body extends assistance by supplying all or part 


* Public low-rent housing projects are financed through bonds 
issued by the local housing authority. To be sure, the Federal 
Government contracts to make contributions sufficient to cover 
interest and principal, but the local government body must agree 
to provide all municipal services for the units and to waive all 
faxes on the property. The local services to be provided include 
schools, police, and fire protection, sewers, streets, drains, and 
Some of the cost. is defrayed by the local governing 
body's receipt of 10¢% of the housing project rentals, but of course 
the rentals are set artificially low. Both appellants and appellees 
agree that the building of federally-financed low-cost housing entails 
fosts to the local community, Appellant Shaffer's Brief, at 34-35. 


Appellee's Brief, at 47. Sce also 42 U.S. C. §$ 1401-1430. 


lighting. 


The United States LAW WEEK 


4-27-71 


of the labor, by guaranteeing the payment of liens, 
or otherwise.” 


Persons of low income are defined as 


“persons or families who lack the amount of income 
which is necessary . . . to enable them, without fi- 
nancial assistance, to live in decent, safe and sanitary 
dwellings, without overcrowding.” 


The article explicitly singles out low-income persons to 
bear its burden. Publicly assisted housing developments 
designed to accommodate the aged, veterans, state em- 
ployees, persons of moderate income, or any class of 
citizens other than the poor, need not be approved by 
prior referenda.* 

In my view, Article 34 on its face constitutes invidious 
discrimination which the Equal Protection Clause of the 
Fourteenth Amendment plainly prohibits. “The States, 
of course, are prohibited by the Iqual Protection Clause 
from discriminating between ‘rich’ and ‘poor’ as such in 
the formulation and application of their laws.” Douglas 
v. California, 372 U. S. 353, 361 (1963) (Mr. Justice 
Hannan, dissenting). Article-34 is neither “a law of 
general applicability that may affect the poor more 
harshly than it does the rich.” ibid, nor an “effort to re- 
dress economic imbalances,” ibid. It is rather an explicit 
classification on the basis of poverty—a suspect classifica- 
tion which demands exacting judicial scrutiny, see 
McDonald vy. Board of Education, 394 U. S. 802, 807 
(1969) ; Harper vy. Virginia Board of Elections, 383 U.S. 
663 (1966); Douglas v. California, 372 U.S. 353 (1963). 

The Court, however, chooses to subject the article to 
no scrutiny whatsoever and treats the provision as if it 
contained a totally benign, technical economic classifica- 
tion. Both the appellees and the Solicitor General of 


the unresponsive assertion that “referenduins demonstrate 
Wy Pi a aa a . r . . . ° = 
devotion to democracy, not to bias, discrimination, or 


ination; and to me, singling out the poor to bear a burden 
not placed on any other class of citizens tramples the 
values that the Fourteenth Amendment was designed to 
protect 

I respectfully dissent. 


*Cahfornia law authorizes the formation of Renewal Area Agencies 
Whose purposes include the construction of “low income, middle in- 
come and normal market housing,” California Health and Safety 
Code $$ 33701 et seq. Only low income housing programs are sub- 
ject to the mandatory referendum provision of Article 34 even though 
all of the agencies’ programs may receive substantial governmental 
assistance. , 
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membership. And citizens generally declare or alter 
party afhliation for reasons quite unconnected with any 
premeditated intention to disrupt or frustrate the plans 
of a party with which they are not in sympathy. Citt- 
zens customarily choose a party and vote in its primary 
simply because it presents candidates and issues more 
responsive to their immediate concerns and aspirations, 
Such candidates or issues often are not apparent eight to 
11 months before a primary. That a citizen should be 
absolutely precluded so far in advance from voting in a 
party primary in response to a sympathetic candidate, 
a new or meaningful issue, or changing party philosophies 
in his State, runs contrary to the fundamental rights of 
personal choice and expression which voting in this coun- 
try was designed to serve. 

Whatever state interest exists for preventing cross- 
overs froin one party to another is appreciably lessened 
where, as in the case of petit’ oners, there has been no 
previous affiliation with any pc litical party. The danger 
of voters in sympathy with ore party “raiding” another 
party is insubstantial where tl > voter has made no prior 
party commitment at all. Cortainly, the danger falls 
short of the overriding state interest needed to Justify 
denying petitioners, so far im ac vance. the right to declare 
an initial party affiliation and vote in the party primary 
of their choice. 

ITI 


In-Dunn, supra, at 343, the Court emphasized that the 
State, in pursuing its legitimate interest, 
“cannot choose meaus whith unnecessarily burden or 
restrict constitutionally protected activity. Statutes 
affecting constitutional rizhts must be drawn with 
‘precision’ ViAACP vy. Button, 371 U. S. 419, 438 
(1963); United States v. Robel, 389 U. S. 258, 265 
(1967), and must be ‘tailored’ to serve their legiti- 
mate objectives. Shapiro v. Thompson, supra, 394 
U.S., at 631. And if there are other, reasonable 
ways to achieve these goals with a lessser burden on 
constitutionally protected activity, a State may not 
choose the way of greater interference. If it acts at 
all, it must choose ‘less drastic means.’ Shelton 
v. Tucker, 364 U.S. 479, 488 (1960). 


The Court states that placing the enrollment deadline 
before the preceding general election serves well the 
state ‘Interest in discouraging party “raiding.” This 
fails to address the critical question of whether that inter- 
est may be protected adequately by less severe measures. 
A foreshortening of the challenged period in this case 
would not leave the party structure of New York helpless 
and vulnerable to “raiding” activities. Other States, with 
varied and complex party systems, have maintained them 
successfully without the advanced enrollment deadline 
imposed by New York. 

Partisan politieal activities do not constantly engage 
the attention of large numbers of Americans, especially 


™ Court opinion, p, 9, 
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as party labels and loyalties tend to be less persuasive 
than issues and the qualities of individual candidates. 
The crossover in registration from one party to another 
is most often impelled by motives quite unrelated to a 
desire to raid or distort a party’s primafy. To the extent 
that deliberate raiding occurs, it is usually the result of 
organized effort which depends for its success upon some 
relatively immediate concern or interest of the voters. 
This type of effort is more likely to occur as a primary 
date draws near. If New York were to adopt a@ more 
reasonable enrollment deadline. say 30 to 60 days, the 
period most vulnerable to raiding activity would be pro~ 
tected. More importantly, a less drastic enrollment 
deadline than the eight or 11 months now imposed by 
New York would make the franchise and oportunities 
for legitim:.te party participation available to those who 
constitutio ially have the right to exercise them.* 


BURT NEUBORNE, New York, N.Y. (ARTHUR EISENBERG | 
and SEYMOJR FRIEDMAN, with him on the brief) for peti- 
tioners; A. SETH GREENWALD, Assistant Attorney Gencral, 
State of Ney York (LOUIS J. LEFKOWITZ, Attorney Genezal, 
SAMUEL A. HIRSHOWITZ, First Assistant Attorney General, ind 
IRVING GALT, Assistant Attorney General, JOSEPH JASPAN, 
Nassau Cty. Attorney, J. KEMP HANNON. Deputy Cty. Attor ey, 
DAVID N. UINKINS, and GUMERSINDO MARTINEZ, with him 
on the brief) for respondents. 


No, 71-1332 


San Antonio Independent School On Appeal non ie 
Distric. et al.. Appellants. United States 'is- 
R trict Court for the 


a } Western Distrie:. of 
Demetriv. P. Rodriguez et al. 7 


[March 21, 1973] 


Svllabus 


The financing of publie elementary and secondary schools in Texas 
is u product of state and local purticipation. Almost half of the 
reventies at» derived from a largely state-funded program designed 
to provide 1 basic minimum edueational offering in every school. 
Each district supplements state aid through au ad valorem tax on 
property within its jurisdiction. Appellees brought this 
action on behalf of school children said to be members of poor 
families who reside in school districts having a low property tux 
base, making the claim that the Texas system's reliance on local 
property taxation favors the more affluent and violates ecuil 
protection requirements becanse of substantial interdistrict. dis- 
parities in per-pupil expenditures resulting primarily from dit- 


? 
Class 


13 Petitioners also suggest other “less drastic” means of protecting 
the State's interest: greater reliance on the summary disenrollment 
procedures of § 332 of the State’s election law and lovalty oaths, 
restrictive party affiliation rules optional for those parties who wish 
them, limitation of the statute’s operation to persons with pre- 
existing party affiliations, and criminal sanctions for fraudulent par- 
teipation in the electoral process. Tr. of Oral Arg., pp. 13-21. I 
make no judgment either on the efficacy of these alternatives in 
protecting the State’s interest or on their potential infringement of 
constitutionslly protected rights. Their presence, however, points 
to the range and variety of other experimental techniques available 
for New York to consider. 
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ferences in the value of assessable property among the districts, 
The District Court, finding that wealth is 4 “suspect” classification 
and that education is a “fundamental” right, concluded that the 
system could be upheld only upon a showing, which appellants 
failed to make, that there was a compelling state interest for the 
system. The court also concluded that appellants failed even to 
demonstrate a reasonable or rational basis for the State's 
Held: 

‘1. This is not a proper case in which to examine a State's laws 
under standards of strict judicial scrutiny, since that test is reserved 
for cases involving laws that operate to the disadvantage of suspect 
classes or interfere with the exercize of fundamental rights and 
liberties explicitly or Imphicitly protected by the Constitution. 


system! 


(a) The Texas system does not disadvantage any suspect cliss. 
It has‘not been shown to discriminate against anv definable class 
ef “poor” people or to eecasion lizeriminations depending on the 
relative wealth of the families in any distrret. And. insofar asx 
the financing svstem disudvanta tes those who, disregarding their 
individual income characteristic<, reside in comparatively poor 
school districts, the resulting clss cannot be said to be Suspect. 


“(b) Nor does the Texas school-financing svstem impermissibly 
interfere with the exercise of » “fundamental” right or liberty. 
Though education is one of the rot important services performed 
by the State, it is not within the limited category of rights recog- 
nized by this Court ax guarantesd by the Constitution. Even if 
some identifiable quantum of ¢ lucation is arguably entitled to 
constitutional protection to make meaningful the exercize of other 
constitutional rights, here there ‘s no showing that the Texas’ sys- 
tem fails to provide the basie minimal skills necexsarv for that 
purpose, 

(ce) Moreover, this is an inippropriate ease in which to in- 
voke strict scrutiny since it involves the most delicate and difficult 
questions of loeal taxation, fiscal planning. educational poliey, and 
federalism, considerations couns( ing a more restrained form of 
review, a 

2. The Texas system does nct violate the Equal Protection 
Clause of the Fourteenth Amen ment. Though concededly im- 
perfect, the svstem bears a rational relationship to a legitimate 
state purpose. While assuring b sie education for every elild in 
the State, it permits and encourag x participation in and significant 
control of each district’s schools at the local level. 

337 F, Supp. 280, reversed. 


PowELL. J.. delivered the opinion of the Court. in which Bururr. 
C. J. and Srewarr, Buackaetnx. and ReHNquist. JJ. joined. 
Stewart. J, filed. coneurring opinion. BRENNAN, J., filed a dis- 
senting opinion. Warre. J.. filed a dissenting opinion, i which 
DovaLas and Brennan, JJ. joined. MakrsHaxt, J. filed a dissent- 
ing opinion, in which Dovezas, J., Joined, 


Mr. Justice Powerit delivered the opinion of the 
Court. 


This suit attacking the Texas system of financing 
public education was initiated by Mexican-American 
parents whose children attend the elementary and sec- 
ondary schools in the Edgewood Independent School 
District, an urban school district in San Antonio, Texas. 
They brought a class action on ‘behalf of school children 


* Not all of the children of these complainants attend public school. 
One family’s children are enrolled in private school “because of the 
condition of the schools in the Edgewood Independent School Dis- 
trict.” Third Amended Complaint, App., at 14. 
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throughout the State who are members of minority 
groups or who are poor and reside in school districts 
having a low property tax base. Named as defendants * 
were the State Board of Education, the Commissioner 
of Education, the State Attorney General, and the Bexar 
County (San Antonio) Board of Trustees. The coim- 
plaint was filed in the summer of 1968 and a three-judge 
court was impaneled in January 1969." In December 
1971* the panel rendered its judgment in a per curiam 
opinion holding the Texas school finance system unconsti- 
tutional under the Equal Protection Clause of the Four- 
teenth Amendment.* The State appealed. and we noted 
probable jurisdiction to consider the far-reaching constitu- 
tional questions presented. 406 U. S. 966 (1972). For 
the reasons stated in this opinion we reverse the decision 
of the District Court. 


» 


I 


The first Texas Constitution, promulgated upon Texas’ 
entry into *he Union in 1845. provided for the estabtish- 
ment of a system of free schools." Early in its hist ory, 
Texas adopted a dual approach to the financing o° its 
schools, relying on mutual participation by the ocal 
school districts and the State. As early as 1883 the <tate 
constitution was amended to provide for the creation of 
local schoc! districts empowered to levy ad valorem 
taxes with the consent of local taxpayers for the “*rec- 
tion of sensol buildings” and for the “further mainte- 
nance of public free schools.’ Such local funds as were 
raised were supplemented by funds distributed to each 
district from the State’s Permanent and Available Se 1001 


* The San Antonio Independent School District, whose name this 
case sill bears, was one of seven school districts in the San An onio 
metropolitan area that were originally named as party defend ints. 
After a pretrial conference, the District Court issued an order dis- 
missing the school districts from the case. Subsequently, the San 
Antonio Independent School District has joined in the plaintiffs” 
challenge to the State’s school finance system und has filed am 
amicus curiae brief in support of that position in this Court. 

3A three-judge court was properly convened and there are no 
questions as to the District Court's jurisdiction or the direct appeal- 
ability of its judgment. 28 U.S. C. §§ 2281, 1253. 

‘The trial was delayed for two years to permit extensive pretrial 
discovery and to allow completion of a pending Texis legislative 
investigation concerning the need for reform of its public school 
finance system, 337 F. Supp. 280, 285 n. 11 (WD Tex. 1971). 

“330 EF. Supp. 280. The District Court stayed its mandate for 
two years to provide Texas an opportunity to remedy the inequities 
found im its financing program. The court, however, retained juris- 
diction to fashion its own remedial order if the State failed to offer 
an acceptable plan.  /d., at 286. 

"rex. Const. Art. X; § I (8457: 

“A veneral diffusion of knowledge being essential to the preservation 
of the rights and hberties of the people, it shall be the duty of the 
Legislature of this State to make suitable provision for the support 
and maintenance of publie schools.” 

Teed 
“The Legislature shall as early as practicable establish free schooly 
throughout the State, and shall furnish means for their support, by 
taxation on property... 2? 

7 Tex, Const. 1876, Art. 7, §3, as amended, Aug. 14, 1883. 
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Funds.“ The Permanent School Fund, established in 
1854," was endowed with millions of acres of public land 
set aside to assure a continued source of income for 
school support.” The Available School Fund. which 
received income from the Permanent School Fund 
as well as from a state ad valorem property tax and 
other designated taxes," served as the disbursing arm 
for most state educational funds throughout the late 
1800's and first half of this century. Additionally, in 
1918 an increase in state property taxes was used to 
finance a program providing free textbooks throughout 
the State.” 

Until recent times Texas was a predominantly rural 
State and its population and property wealth were spread 
relatively evenly across the State.? Sizable differences 
in the value of assessable property between local school 
districts became increasingly evident as the State became 
more industrialized and as rural-to-urban population 
shifts became more pronounced.** The location of com- 
mercial and industrial property began to play a significant 
role in determining the amount of tax resources avail- 
able to each school district. These growing disparities 
in population and taxable property between districts 
were responsible in part for increasingly notable dif- 
ferences in levels of local expenditure for education.” 

In due time it became apparent to those concerned 
with financing public education that contributions from 
the Available School Fund were not sufficient to ame- 
liorate these disparities.” Prior to 1939 the Available 
School Fund contributed moncv to every school district 
at a rate of $17.0 per school-age child.’ Although the 


STex: Cota att 1.66 a, 4, 5. 

*Gammel’s Laws of Texas, p. 1178. See Tex. Const., Art. 7, §8 1,2 
(interpretive commentaries); I Report of Governor's Committee on 
Public School Education, The Challenge and the Chance 27 (1969) 
(hereinafter Governor’s Committee Report) 

MMi Wore (Cain, AWEN 7 § 5 (see alxo the interpretive commentary) ; 
V Goyernor’s Committee Report, at 11-12 

The various sources of revenue for the Available School Fund 
are cataloged in Texas State Bd. of Educ., Texas Statewide School 
Adequacy Survey 7-15 (1938), 

edu. (Ome, “has, oe $3, as amended, Nov. 5, 191S (see inter- 
pretive commentary). 

JT Governor's Committee Report, at 35; Texas State Bd. of 
Edue., supra, ou. V1, at 8-7: J. Coons, Wo Clune, 8. Sugarman, 
Private Wealth and Public Education 48-49 (1970); E. Cubberley, 
School Funds and Their Apportionment 21-27 (1905). 

By 1940 one-half of the State's population was clustered in its 
metropolitan centers, I Governor’s Committee Report, at 35. 

® Calmer-Aiken Committee, To Have What We Must 13 (1948), 

RK. Sull, The Gilmer-Aiken Bills 11-12 (1950); Texas State Bd. 
of Edue., supra, n. 11. 

™R. Still, supra, n. 16, at 12. It should be noted that during this 
period the median per pupil expenditure for all schools with an 
enrollment of more than 200 was approximately 350 per year. 
During this same period a survey conducted by the State Board 
of Education coneluded that “in Texas the best educational advan- 
tages offered by the State at present may be had for the median 
cost of 352.67 per vear per pupil in average daily attendance.” 
Texas State Bd. of Edue., supra, n. 11, at 56. 


amount was increased several times in the early 1940's, 
the Fund was providing only $46 per student by 1945." 

Recognizing the need for increased state funding to 
help offset disparities in local spending and to meet 
Texas’ changing educational requirements, the state legis- 
lature in the late 1940's undertook a thorough evalua- 
tion of public education with an eye toward major 
reform. In 1947 an 18-member committee. composed 
of educators and legislators, was appointed to explore 
alternative systems in other States and to propose a 
funding scheme that would guarantee a minimum or 
basic educational offering to each child and that would 
help overcome interdistrict disparities in taxable re- 
sources. The Committee's efforts led to the passage of 
the Gilmer-Aiken bills, named for the Committee's 
co-chairmen, establishing the Texas Minimum Founla- 
tion School Program.*’ Today this Program accounts 
for approximately half of the total educational expe! di- 
tures in Texas” 

The Progam calls for state and local contributions 
to a fund »armarked specifically for teacher salaiies, 
operating expenses, and transportation costs. The Stite, 
supplying funds from its general revenues, finances ap- 
proximately 80% of the Program, and the school distr cts 
are responsible—as a unit—for providing the remain'ng 
20%. The districts’ share, known as the Local Fund 
Assignment. is apportioned among the school distr:cts 
under a formula designed to reflect each distri-t’s 
relative taxpaying ability. The Assigninent is first 
divided amung Texas’ 254 counties pursuant to a em- 
plicated eco.omie index that takes into account “he 
relative valu» of each county’s contribution to the Sta e’s 
total income from manufacturing, mining, and agric 1- 
tural activities. It also considers each county's relat: ve 
share of all payrolls paid within the State and, to a 
lesser extent, considers each county’s share of all prope: ty 
in the State.*? Each county’s assignment is then divic ed 
ainong its school districts on the basis of each district’s 
share of assessable property within the county.** The 
district, in turn, finances its share of the Assignment out 
of revenues from local property taxation, 

The design of this complex system was two-fold. First. 
it was an attempt to assure that the Foundation Pro- 


'S 1 General Laws of Texas, 46th Legis., Reg. Sess. 1939, at 274 
($22.50 per student); General & Spec. Laws of Texas, 48th Legis., 
Reg. Sess. 1943, ¢. 161, at 262 (825.00 per student). 

“General & Spec. Laws of Texas, 49th Legis., Reg. Sess. 1945, 
HB RA Fay. 

*° For a complete history of the adoption in Texas of a founda- 
tion program, see R. Stills, supra, n. 16. See also V Governor’s 
Committee Report, at 14; Texas Research League, Publie School 
Finance Problems in Texas 9 (Interim Report 1972). 

“1 For the 1970-1971 school year this state aid program accounted 
for 48.0% of all public school funds. Local taxation contributed 
41.19 and 10.99% was provided in federal funds. Texas Research 
League, supra, p. 20, at 9, 

22 V Governor's Committee Report, at 44-48. 

“3 At present there are 1,161 school districts in Texas. 


Texas Re- 
search League, supra, n. 20, at 12. 
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gram would have an equalizing influence on expendi- 
ture levels between schoo] districts by placing the heaviest 
burden on the school districts most capable of paying. 
Second, the Program's architects sought to establish a 
Local Fund Assignment that would force every school 
district to contribute to the education of its children 2 
but that would not by itself exhaust any district's re- 
Sources.*” Today every school district does impose gq 
Property tax from which jt derives locally expendable 
funds in excess of the amount necessary to satisfy its 
Local Fund Assignment under the Foundation Program, 

In the years since this program went into operation 
in 1949, expenditures for education—from State as well 
as local sourees—have increased steadily. Between 1949 
and 1967 expenditures increased by approximately 
200% “4 "Tn the lasi decade alone the total publie schoo] 
budget rose from $750 million to $2.1 billion 27 and these 
increases have been reflected in consistently rising per 
pupil expenditures throughout the State.” Teacher sal- 
aries, by far the largest item jn any school's budget, have 
increased] dramatically—the state-supported minimum 
teacher salary has risen from $2,400 to $6.000 over the 
last 20 years," 

The school district jn Which ajspellees reside, the Edge- 
wood Independent School District. has been compared 
throughout this htigation with the Alamo Heights Inde- 
pendent School District. This comparison between the 
least and most affluent districts in the San Antonio area 
Serves to illustrate the Manner i, which the dua] system 
of finance Operates and to indicate the extent to which 
substantial disparities exist despite the State's impressive 
progress in recent years, Edgewood is one of seven pub- 
lie school districts in the Metropolitan area. Approxi- 
mately 22.000 students are enrolled in its 25 elementary 
and secondary schools. The district is situated in the 
core-city sector of San Antonio in g residentia] neighbor- 
hood that has httle commercial] or industria] property. 
The residents are predominantly of Mexican-American 
descent: approximately 90% of the student population 
is Mexican-American and over 6% js Negro. The aver- 
age assessed property value per pupil is $5,960—the low- 
est in the metropolitan area—and the median family 


erg Ck ia 


*4In 1948 the Gilmer-Aiken Committee found that some school 
districts were not levying any local tax to support edueation, 
Gilmer-Aiken Committee. tera it to, at 16. The Texus State 
Board of Edueation Survey found that over 400 common and 
independent. schoo] districts were levying no local property tax in. 
1935-1936. Texas State Bd. of Edue., supra n. 11, at 39-42. 

*° Gilmer-Aiken Committee, supra, mn. 15. at 15. 

*°T Governor's Committee Report, at 51-53. 

** Texas Research League, Supra, n. 20, at 2. 

7 In the years between 1949 and 1967 the average per pupil 
expenditure for al] current operating expenses increased from $206 
to $493. In that same Period capital expenditures inereased from 
$44 to $102 per pupil. I Govyernor’x Committee Report, at 53-54. 

* III Governor's Committee Report, at 113-146: Berke, Carne~ 
vale, Morgan & White, The Tesi. Sehool Finance Case: A Wrong 
in Search of a Remedy, Pa orl, & Edue. 659, 681-682 (1972). 
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income ($4,686) is also the lowest.” At an equalized 
tax rate of $1.05 per 3100 of assessed property—the 
highest in the Metropolitan area—the district contrib- 
uted $26 to the education of each child for the 1967_ 
1968 school year above its Local Fund Assignment for 
the Minimum Foundation Program, The Foundation 
Program contributed $9299 per pupil: for a state-loca] 
total of $248 4 Federal funds added another $108 for a 
total of $356 per pupil. 

Alamo Heights is the most affluent schoo] district in San 
Antonio. Its six schools, housing approximately 5,000 
students, are situated in a residential community quite 
unlike the Edgewood District. The schoo] Populaticn is 
predominantly Anglo, having only 18% Mexican-Amerj- 
cans and less than 1% Negroes. The assessed property 
Value per pupil exceeds $49,000 ™ and the median fa; uly 
income is $8,001. In 1967-1968 the local tax rate of :3.85 
per $100 of valuation yielded $333 per pupil over and 
above its contribution to the Foundation Progr im, 
Coupled with the $225 provided from that Program, the 
district was able to supply $558 per student, Supnle- 
mented by « $36 per pupil grant from federal sources. 
Alamo Heigl ts spent $594 per pupil. 

Although the 1967-1968 schoo] year figures prov de 
the only cor:plete statistical] breakdown for each ca e- 
gory of aid.** more recent partial statistics indicate that 
the previously noted trend of increasing state aid has beon 


Significant. or the 1970-1971 school year, the Foun- 
dation Schoo! Program allotment for Edgewood was 


$356 per pup'l, a 62% increase over the 1967-1968 scho ] 
year. Indeec, state aid alone in 1970-197] equaled 


ea ° 

°° The family income figures are based on 1960 census statistics. 

1 The Available School Fund, technically, provides a secon] 
source of state n oney. That Fund has continued as in years past 
(see text accompanying nn. 16-19, supra) to distribute uniforr , 
per pupil grants 09 every district in the State. In 1968 this Fun 
allotted $98 per pupil. However, because the Available Schoo: 
Fund contributior is always subtracted from a district’s entitle- 
ment under the Foundation Program, it plays no significant role 
in educational finance today. 

** While federal assistance has an ameliorating effect on the differ- 
ence in school budgets between wealthy and poor districts, the 
District Court rejected an argument made by the State in that 
court that it should consider the effect of the federal grant in 
assessing the discrimination claim. 337 F. Supp., at 284. The State 
has not renewed that contention here, 

33.4 map of Bexar County included in the record shows that 
Edgewood and Alamo Heights are among the smallest districts in 
the county and are of approximately equal size. Yet, as the figures 
above indicate, Edgewood’s student population is more than four 
times that of Alamo Heights. This factor obviously accounts for 
a significant percentage of the differences between the two districts 
in per pupil Property values and expenditures. If Alamo Heights 
had as many students to educate as Edgewood doex (22,000) its per 
pupil assessed property value would be approximately $11,100 rather 
than $49,000, and its per pupil expenditures would therefore have 
been considerably lower. 

** The figures quoted above vary slightly from those utilized in 
the District Court opinion, 337 F. Supp. at 282, These trivial 
differences are ‘pparently a product of that court’s reliance on 
slightly different statistical data than we have relied upon. 
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Edgewood’s entire 1967-1968 school budget from local, 
state, and federal sources. Alamo Heights enjoyed a 
similar increase under the Foundation Program, netting 
$491 per pupil in 1970-1971." These recent figures 
also. reveal the extent to which these two districts’ 
allotments were funded froin their own required con- 
tributions to the Local Fund Assignment. Alamo 
Heights, because of its relative wealth, was required to 
contribute out of its local Property tax collections ap- 
proximately $100 per pupil, or about 20% of its Foun- 
dation grant. Edgewood, on the other hand, paid only 
$8.46 per pupil, which is about 2.4% of its erat. it 
does appear then that, at least as to these two districts, 
‘the Local Fund Assignment does reflect a rough ap- 
proximation of the relative taxpaying potential of each.” 

Despite these recent increases. substantial interdistrict 
disparities in school expenditures found by the Dis- 
trict Court to prevail in San An<onio and in varying 
degrees throughout the State * st'll exist. And it was 


> Although the Foundation Program ha: made significantly greater 
contributions to both school districts ove: the last several vears, it 
is apparent that Alamo Heights has en oved,a larger gain. The 
sizable difference between the Alamo Hei;hts and Edgewood grants 
is due to the emphasis in the State's <llocation formula on the 
guaranteed miniiniim salaries for teacl ers. Higher salaries «are 
guaranteed to teachefs having more yea~s of experience and pos- 
sessing more advanced degrees. Therefrre, Alamo Heights, which 
has a greater percentage of experience’ personnel with advanced 
degrees, receives more State support. In this regard the Texas 
Program is not unlike that presently in existence in a number of 
other States. C. Coons, W. Chine. S. Sugarman, supra, n. 13, at 
63-125. Because more dollars have bee: given to districts that 
already spend more per pupil, such Founcation formulas have been 
described as “anti-equalizing.” Ibid. Tre formula, however, is 
anti-equalizing only if viewed in absolutt terms. The percentage 
disparity between the two Texas districts 1: diminished substantially 
‘by State aid. Alamo Heights derived in 1967-1968 almost 13 times 
as much money from local taxes as Edgewood did. The State aid 
grants to each district in 1970-1971 lowered the ratio to approxi- 
mately two to one, i. e., Alamo Heights had a little more than twice 
as much money to spend per pupil from its combined State and local 
resources, 

°° Texas Research League, supra, n. 20, at 13. 

37 The Economie Index, which determines each county’s share of 
the total Local Fund Assignment, is based on a complex formula 
conceived in 1949 when the Foundation Program was instituted. 
See text, at pp. 5-6 supra. It has frequently been suggested by 
Texas researchers that the formula be altered in several respects 
to provide a more accurate reflection of local taxpaying ability, 
especially of urban school districts. ¥ Governor's Committee Re- 
port, at 48; Texas Research Leagne. Texas Public School Finance: 
A Majority of Exceptions 31-32 (2d Interim Repert 1972): Berke, 
Carnevale, Morgan & White, supra, n. 29, at 6SO-6S1. 

The District Court relied on the findings presented in an 
affidavit submitted by Professor Berke of Syracuse. His sampling 
ef 110 Texas school distriets demonstrated a direct correlation 
between the amount of a district's taxable property and its level of 
per pupil expenditure. But his study found only a partial correlation 
between a district's median family income and per pupil expendi- 
tures. The study also shows, in the relatively few districts at the 
extremes, an inverse correlation between percentage of minorities 
and expenditures. + 


The United States LAW WEEK 41 LW 441} 


ee 


these disparities, largely attributable to differences in the 
amounts of money collected through loeal property taxa- 
tion, that led the District Court to conclude that Texas’ 
dual system of public school finance violated the Equal 
Protection Clause. The District Court held that the 
Texas system discriminates on the basis of wealth in 
the manner in which education is provided for its people. 
337 F. Supp., at 289. Finding that wealth is a 
“suspect” classification and that education is a “fun- 
damental” interest, the District Court held that the 
Texas system could be sustained only if the State 
could show that it was premised upon some compelling 
state interest. /d., at 282-984. On this issue the court 
concluded tha “f{nJot only are defendants unable to 
demonstrate cc mpelling state interests... they fail even 
to establish a reasonable basis for these classifications,” 
id.; at 284° 
Texas virtually concedes that its historically rooted 
dual system 0° financing education could not withstand 
the strict judicial scrutiny that this Court has found 
appropriate in reviewing legislative judgments that inter- 
fere with fur damental constitutional rights or that 
involve suspec® classifications.*” If. as previous decisions 
have indicated strict scrutiny means that the State's sys- 
tem is not ent‘tled to the usual presumption of validity, 
that the State rather than the complainants must carry 
a “heavy burcen of justification.” that the State must 
demonstrate that its educational system has been struc- 
tured with “precision” and is “tailored” narrowly to serve 
a 
Categorized by Equalized Property Values, 
Median iarhily Income, and State-Local Revenue 


Market Value Median State & 
of Taxable Family Per Cent Local 
Property Income Minority Revenues 
Per Pupil From 1960 Pupils Per Pupil . 
Above $100,000 $5,900 8% $815 
(10 Districts) 
$100,000-850,000 $4,425 32% $544 
(26 Districts) 
$50,000-830,000 $4,900 23% $483 
(30 Districts) 
$30,000-810,000 $5,050 31% $462 
(40 Districts) 
Below $10,000 $3,325 719% $305 


(4 Districts) 

Although the correlations with respect to family income and race 
appear only to exist at the extremes, and although the affiant’s 
methodology has been questioned (see Goldstein, Interdistrict 
Inequalities in School Financing: A Critical Analysis of Serrano vy, 
Priest and its Progeny 120) U Par LO Rey. 504, 523-525 nn. 67 
& 71 (1972)), insofar as any of these correlations is relevant 
to the constitutional thesis presented in this case we may accept 
its basie thrust. But see pp. 21-23 infra. For a defense of the 
reliability of the affidavit, see Berke, Carnevale, Morgan & White, 
supra, n. 29. 

BE. g., Police Dept. of the City of Chicago vy. Mosleu, 408 U.S. 
92 (1972); Dunn v. Blumstein, 405 U. S. 330 (1972); Shapiro v. 
Thompson, 394 U. 8. 618 (1969). 

BE g., Graham v. Richardson, 403 U. S. 365 (1971); Loming v. 
Virginia, 388 U.S. 1 (1967); MeLaughlin vy. Florida, 379 U. S. 184 
(1964). 
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legitimate objectives and that it has selected the “least 
drastic means” for effectuating its objectives,"' the Texas 
financing system and its counterpart in virtually every 
other State will not pass muster. The State candidly 
admits that “[{nJo one familiar with the Texas system 
would contend that it has yet achieved perfection.” ” 
Apart from its concession that educational finance in 
Texas has “defects” ** and “imperfections,” ** the State 
defends the system's rationality with vigor and disputes 
the District Court’s finding that it lacks a “reasonable 
basis.”’ 

This. then, establishes the framework for our analysis. 
We must decide, first, whether the Texas system of finane- 
ing public education operates to the disadvantage of 
some suspect class or impinges upon a fundamental 
right explicitly or implicitly protected by the Consti- 
tution, thereby requiring strict judicial scrutiny. If so, 
the judgment of the District Court should be affirmed. 
If not, the Texas scheme must still be examined to 
determine whether it rationally furthers some legiti- 
mate, articulated state purpose and therefore does not 
constitute an invidious discrimination in violation of the 
Equal Protection Clause of the Fourteenth Amendment. 


II 


The District Court's opinion does not reflect the novelty 
and complexity of the constit tional questions posed by 
appellees’ challenge to Texas’ system of school finance. 
In concluding that strict judicial serutiny was required, 
that court relied on decisions dealing with the rights 
of indigents to equal treatmeat in the criminal trial and 
appellate processes,‘" and on cases disapproving wealth 
restrictions on the right to vote.** .Those cases, the 
District Court concluded, established wealth as a sus- 
pect classification. Finding that the local property 
tax system discriminated on the basis of wealth, it 
regarded those precedents as controlling. It then rea- 
soned, based on decisions of this Court affirming the 
undeniable importance of education,” that there is a 
fundamental right to education and that, absent some 
compelling state justification, the Texas system could 
not stand. 

We are unable to agree that this case, which in sig- 
nificant aspects is sui generis, may be so neatly fitted 
into the conventional mosaic of constitutional analysis 
under the Equal Protection Clause. Indeed, for the 
several reasons that follow, we find neither the suspect 


"See Dunn v. Blumstein, 405 U.S. 330, 343 (1972), and the 
cases collected therein, 

#2 Appellants’ Brief, at 11. 

7 Bid, 

44 Tr. of Oral Arg. at 3: Appellants’ Reply Brief. at 2. 

“EB. q., Griffin v. Illinois, 351 U. 8. 12 (1956); Douglas v. Cali- 
fornia, 372 U.S, 353 (1963). 

© Harper vy. Bd. of Elections, 383 U.S. 663 (1966): McDonald v. 
Bd. of Election Comm'rs, 394 U.S. 802 (1969): Bullock v. Carter, 
405 U.S. 134 (1972); Guosby v. Osser, —- U.S. —— (1973). B 


See cases cited in text, at 25-26, aura. 


~ of wealth 


classification nor the fundamental 


persuasive. 


interest analysis 


A 


The wealth discrimination discovered by the District 
Court in this case, and by several other courts that have 
recently struck down school financing laws in other 
States,’ is quite unlike any of the forms of wealth dis- 
crimination heretofore reviewed by this Court. Rather 
than focusing on the unique features of the alleged dis- 
crimination, the courts in these cases have virtually as- 
sumed their findings of a suspect classification through 
a simplistic process of analysis: since, under the tra- 
ditional systems of financing pubhie schools, some poorer 
people receive less expensive educations than other more 
affluent people, these systems discriminate on the basis 
This approach largely ignores the hard 
threshold questions, including whether it makes a dif- 
ference fo purposes of consideration under the Consti- 
tution tha: the class of disadvantaged “poor” canrot be 
identified or defined in customary equal protection verms, 
and whether the relative—rather than absolute—naturé 
of the assorted deprivation is of significant consequence. 
Before a S$ tate’s laws and the justifications for the vlassi- 
fications they create are subjected to strict judicial 
scrutiny, we think these threshold considerations must 
be analyzed more closely than they were in the court 
below. 

The case comes to us with no definitive descrip‘ion of 
the classifving facts or delineation of the disfavored class. 
Examination of the District Court's opinion and of ap- 
pellees’ ccmplaint, briefs, and contentions at oral argu- 
ment sugzests. however, at least three ways in vhich 
the diser:mination claimed here might be desezibed. 
The Texar system of school finance might be regarced as 
discriminating (1) against “poor” persons whose im omes 
fall below some identifiable level of poverty or who 
might be characterized as functionally “indigent,” " or 
(2) against those who are relatively poorer than others.*” 


8 Serrano v. Priest, 96 Cal. Rptr. 601, 487 P. 2d 1241, 5 Cal. 
3d 584 (1971); Van Dusartz v. Hatfield, 334 F. Supp. 870 (Minn. 
1971): Robinson vy. Cahill, 118 N. J. Supens 2235 28n Ago2d 18h 
(1972); Milliken v. Green, No, 54,809 (Mich. 8. C., Jan. —, 1973). 

“In their complaint. appellees purported to represent a class 
composed of persons who are “poor” and who reside in school dis- 
tricts having a “low value of... property.” Third Amended Com- 
plaint, App., at 15. Yet appellees have not defined the term “poor” 
with reference to anv absolute or functional level of impecunity. See 
text, at 18-19, tufra. See also Appellees’ Brief, at 1,3; Tr. of Oral 
Arg., at 20-21. 

Appellees’ proof at trial focused on coniparative differences in 
family incomes between residents of wealthy and poor districts. They 
endeavored, apparently, to show that there exists a direct correlation 
between personal family income and educational expenditures,  Sce 
text, at 20-23, infra. The District Court may have been relying on 
this notion of relative discrimination based on family wealth. Citing 
appellees’ statistical proof, the court emphasized that “those dis- 
ret most rich in property also have the highest median family in- 
come ... while the poor property districts are poor in income... .” 
337 F. Supp., at 282. 
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or (3) against all those who. irrespective of their per- 
sonal incomes, happen to reside in relatively poorer 
school districts.“ Our task must be to ascertain whether, 
in fact, the Texas system has heen shown to discriminate 
on any of these possible bases and. if so, whether the 
resulting classification may be regarded as suspect. 

The precedents of this Court provide the proper start- 
ing point. The individuals or groups of individuals 
who constituted the class discriminated against in our 
prior cases shared two distinguishing characteristics: be- 
cause of their impecunity they were completely unable 
to pay for some desired benefit. and as a consequence. 
they sustained an absolute deprivation of a meaningful 
opportunity to enjoy that benefit. In Griffin v. Illinois, 
dol U.S. 12 (1956), and its progeny" the Court in- 
validated state laws that preveuted an indigent criminal 
defendant from acquiring a transcript, or an adequate 
substitute for a transcript. for use at several stages of the 
trial and appeal process. Ths payment requirements 
in each case were found to occ: sion ‘de facto discrimina- 
tion against those who, because of their indigency, were 
totally unable to pay for transcripts. And, the Court in 
each case emphasized that uc constitutional violation 
would have beeii shown if the State had provided some 
“adequate substitute’ for a full stenographic transcript. 
Britt Vv.s\ortn Caroiina, 404 U, S, 226, 228 (1971); 
Gardner vy. California, 393 U.S. 367 (1969): Draper v. 
Washington, 372 U.S. 487 (1633); Erskine v. Washing- 
ton Prison Board, 357 C.S. 214 (1958). 

Likewise, in Douglas v. Celifornia, 372 U. S. 353 
(1963), a decision establishing an indigent defendant's 
right to court-appointed counsel on direct appeal, the 
Court dealt only with defendents who could not pay 
for counsel from their own resources and who had no 
other way of gaining representation. Douglas provides 
no relief for those on whom the burdens of paying for 
a criminal defense are, relatively speaking. great but not 
insurmountable. Nor does it deal with relative dif- 
ferences in the quality of counsel acquired by the less 
wealthy. 

Walliams v, Illinois, 399 U. S. 235 (1970), and Tate v. 
Short, 401 U.S. 395 (1971), struck down criminal penal- 


At oral argument and in ther brief, appellees suggest that 
deseriptién of the personal status of the residents in districts that 
spend less on education is not eritical to their ease. In their view, 
the Texas system is impermissibly discriminatory even if relatively 
poor districts do not contain poor people, Appellees’ Brief, at 43-4; 
Tr. of Oral Arg, at 20-21. There are indications in the District 
Court opinion that it adopted this theory of district dixcriminstion, 
The opinion repeatedly emphasizes the comparative finaneml status 
of districts and carly in the opinion it describes appellees’ class as 
bemg composed of “all... ehildren throughout Texas who live im 
school districts with low property valuations.” 337 F. Supp.. at 21. 

s2 Mayer X. Cig ar Chicago, 404 U.S. ISO (1971); Williams v. 


Oklahoma Citu. 395 U.S. 458 (1989): Gardner v. California, 393. 


U.S. 367 (1969); Roberts v. LaVallee, 389 U.S. 40 (1967); Long v. 
District Court of Towa, 385 U.S. 192 | 1966); Draper v. Washiigton, 
487 (1963); Erskine v 
ULS 214 (195s) 
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ties that subjected indigents to incarceration simply be- 
cause of their inability to pay a fine. Again, the dis- 
advantaged class was composed only. of persons who 
were totally unable to pay the demanded sum. Those 
cases do not touch on the question whether equal protec- 
tion is denied to persons with relatively less money on 
whom designated fines impose heavier burdens. The 
Court has not held that fines must be structured to 
reflect each person's ability to pay in order to avoid 
disproportionate burdens. Sentencing judges may, and 
often do. consider the defendant's ability to pay, but in 
such circumstances they are guided by sound judicial dis- 
cretion rather than by constitutional mandate. 

Finally, in Bullock v. Carter, 405 U. S. 134 (1972). the 
Court invalidated the Texas filing fee requirement for 
primary elections. Both of the relevant classifving facts 
found in the previous cases were present there. The size 
of the fee. often running into the thousands of dollars 
and. in at least one case, as high as $8.900, effectively 
barred all potential candidates who were unable to pay 
the required fee. As the system provided “no reascn- 
able alternitive means of access to the ballot’ (/d., at 
149), inability to pay occasioned an absolute denial of 
@ position on the primary ballot. 

Only appellees’ first possible basis for describing the 
class disadv.ntaged by the Texas school finance system— 
discrimination against a class of definably “poor” per- 
sons—migh: arguably meet the criteria established in 
these prior cases. [ven a cursory examination, however, 
demonstrates that neither of the two distinguishing cha>- 
acteristics of wealth classifications ean be found here. 
First. in su port of their charge that the system dis- 
criminates against the “poor,” appellees have made no 
etfort to de:nonstrate that it operates to the peculiar 
disadvantage of any ¢lass fairly definable as indigent. or 
as composed of persons whose incomes are beneath any 
designated poverty level. Indeed, there is reason to 
beheve that the poorest families are not necessarily clus- 
tered in the poorest property districts. A recent and 
exhaustive study of school districts in Connecticut con- 
cluded that “[i]t is clearly incorrect ... to contend that 
the ‘poor’ live in ‘poor’ districts .... Thus, the major 
factual assumption of Serrano—that the educational 
finance system discriminates against the ‘poor’—is sim- 
ply false in Connecticut.” Defining “poor” families as 
those below the Bureau of the Census “poverty level,” 
the Connecticut study found, not surprisingly, that the 
poor were clustered around commercial and industrial 
areas—those same areas that provide the most attractive 
sources of property tax income for school districts. 
Whether a similar pattern would be discovered in Texas 
is not known, but there is no basis on the reeord in this 
case for assuming that the poorest people—defined by 


53 Note, A Statistical Analysis of the School Finance Decisions: On 
Winning Battles and Losing Wars, SI Yale L. J, 1303, 1328-1329 
(1972). 
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reference to any level of absolute impecunity—are con- 
centrated in the poorest districts. 

Second, neither appellees nor the District Court ad- 
dressed the fact that, unlike each of the foregoing cases, 
lack of personal resources has not occasioned an absolute 
deprivation of the desired benefit. The argument here 
is not that the children in districts having relatively low 
assessable property values are receiving no public edu- 
cation; rather, it is that they are receiving a poorer 
quality education than that available to children in dis- 
tricts having more assessable wealth. Apart from the 
unsettled and disputed question whether the quality of 
education may be determined by the amount of money 
expended for it," a sufficient answer to appellees’ argu- 
went is that at least where wealth is involved the Equal 
Protection Clause does not require absolute equality or 
precisely equal advantages.” Nor, indeed, in view of the 
infinite variables affecting the educational process, can 
any system assure equal cuality of education , except 
in the most relative sense. Texas asserts that the 
Minimum Foundation Progyam provides an “adequate” 
education for all children in the State. By providing 
12 years of free public school education, and by assur- 
ing teachers, books, transportation and operating funds, 
the Texas Legislature has endeavored to “guarantee, 
for the welfare of the state as a whole, that all 
people shall have at least an adequate program of edu- 
cation. This is what is meant by ‘A Minimum Founda- 
tion Program of Education.” ** The State repeatedly 
asserted in its briefs in this Court that it has fulfilled 
this desire and that it now sssures “every child in every 
school district an adequate education.” ** No proof was 
offered at trial persuasively discrediting or refuting the 
State’s assertion. 

For these two reasons—the absence of any evidence 
that the financing system discriminates against any de- 
finable category of “poor” people or that it results in the 
absolute deprivation of education—the disadvantaged 
class is not susceptible to identification in traditional 
terms.” 


56 Each of appellees’ possible theorics of wealth discrimination is 
founded on the assumption that the quality of education varies 
directly with the amount of funds expended on it and that, there- 
fore, the difference in quality between two schools cin be deter- 
mined simplistically by looking at the difference in per pupil expendi- 
tures. This ix a matter of considerable dispute among educators and 
commentators. See nn. 86 and 101, infra. 

5? EB. q., Bullock v. Carter, 405 U.S. 134, 137, 149 (1972); Mayer v. 
City of Chicago, 404 U.S. 189, 194 (1971); Draper v. Washington, 
372 U.S. 487, 495-496 (1963); Douglas vy. Califorma, 872 U. 5. 
353, 857 (1963), 

5’ Gilmer-Aiken Committee, supra, n. 15, at 13. Indeed, even 
though local funding has long been a significant aspeet of educa- 
tional funding, the State has always viewed providing an acceptable 
education as one of its primary functions. 
Edue., supra, n. 11, at 1, 7. 

59 Appellants’ Brief, at 35; Reply Brief, at 1. 

6 An educational finance svstem might be hypothesized, how- 
ever, in which the analogy to the wealth discrimination cases would 
be considerably closer. If elementary and secondary education were 


See Texas State Bd. of 


As suggested above, appellees and the District Court 
may have embraced a second or third approach, the 
second of which might be characterized as a theory of 
relative or comparative discrimination based on family 
income. Appellees sought to prove that a direct correla- 
tion exists between the wealth of families within each 
district and the expenditures therein for education. That 
is, along a continuum, the poorer the family the lower 
the dollar amount of education received by the family’s 
ehildren. 

The principal evidence adduced in support of this 
comparative discrimination claim is an affidavit sub- 
mitted by Professor Joele 8. Berke of Syracuse Univer- 
sity's Educational Finance Policy Institute. The Dis- 
trict. Court, relying in major part upon this affidavit and 
apparently accepting the substance of appellees’ *heory. 
noted, first. a positive correlation between the wealth of 
school districts, measured in terms of assessable prop- 
erty per pupil, and their levels of per-pupil expencitures. 
Second, the court found a similar correlation between dis- 
trict wealth and the personal wealth of its revidents. 
mneasured’ in terns of median family income, 337 F. 
Supp., a& 282, n. 3. 

If, in ‘act, these correlations could be sustained, then 
it might be argued that expenditures on educition— 
equated by appellees to the quality of educaticn—are 
dependent on personal wealth. Appellees’ comparative 
diserim? iation theory would still face serious unanswered 
questions, including whether a bare positive correlation or 
some higher degree of correlation "' is necessary to pro- 
vide a besis tor concluding that the financing systeia is de- 
signed ty operate to the peculiar disadvantage of the 
comparatively poor,®? and whether a class of this size 
and diversity could ever claim the special prctection 
accorded “suspect” classes. These questions need not 
be addressed in this case, however, since appellee.’ proof 


made available by the State only to those able to pay a tuition 
assessed against each pupil, there would be a clearly defined class 
of “poor” people—definable in terms of their inability to pay 
the prescribed sum—who would be absolutely precluded from re- 
ceiving an education. That case would present a far more com-. 
pelling set of circumstances for judicial assistance than the case 
before us today. After all, Texas has undertaken to do a cood 
deal more than provide an education to those who ean afford it. 
It has provided what it considers to be an adequate base education 
for all children and has attempted, though imperfectly, to arncliorate 
by state funding and by the local assessment program the disparities: 
in local tax resources, 

“Also. it xhould be reeognized that median income statistics 
may not define with any precision the status of individual famihes 
within any given district. A more dependable showing of compura- 
tive wealth diserimination would also examine factors such as the 
average income, the mode, and the concentration of poor families in 
any district, 

62 Cf. Jefferson v. Hackney, 406 U.S. 535, 547-549 (1972); Ely, 
Legislative and Administrative Motivation in Constitutional Law, 
“9 Yule L. J. 1205, 1258-1259 (1970); Simon, The School Finance 
Decisions: Collective Bargaining and Future Finance Systems, 82 
Yale L. J. 409, 439-440 (1973). 
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fails to support their allegations or the District Court's 
conclusions. 

Professor Berke’s affidavit is based on a survey of 
approximately 10% of the school districts in Texas. His 
findings, set out in the margin.” show only that the 
wealthiest few districts in the sample have the highest 
median family incomes and spend the most on educa- 
tion, and that the several poorest districts have the lowest 
family incomes and devote the Jeast amount of money 
to education. For the remainder of the districts—96 
districts comprising almest 90% of the sample—the cor- 
relation is inverted, 7. e., the districts that spend next 
to the most money on education are populated by families 
having next to the lowest median family incomes while 
the districts spending the least lave the highest median 
family incomes. It is evident that, even if the con- 
ceptual questions were answereti favorably to appellees, 
no factual basis exist upom which to found a claim of 
comparative wealth discrimination.” 

This brings us, then, to the third way in which the 
classification scheme might be defined—district wealth 
discrimination. Since the only correlation indicated by 
the evidence is between district property wealth and ex- 
penditures, it may be argued tat discrimination might 
be found without regard to the individual income char- 
acteristics of district residents. Assuming a perfect corre- 
lation between district property wealth and expenditures 
from top to bottom, the disavvantaged class might be 
viewed as encompassing every child in every district 
except the district that has th: most assessable wealth 
and spends the most on education."’ Alternatively, as 


‘ 


6% Market Value of Medicn Family State & Local 


Tarable Property 1) come Expenditures 
Per Pupil in 1960 Per Pupil 

Above $100,000 $900 $815 
(10 districts) 

$100,000-$50 000 $4425 S544 
(26 districts) 

$50,000-$30,000 $4,800 3483 
(30 districts) 

$30,000-310,600- $5,050 $462 
(40 districts} 

Below 310,000 $3,525 $305 


(4 districts) 


64 Studies in other States have also questioned the existence of 
any dependable correlation between a district's wealth measured 
in terms of assessable property and the collective wealth of families 
residing in the district measured in terms of median family 
income. Ridenour & Ridenour, Serrano v. Priest: Wealth and 
Kansas School Finance, 20 Kan. L. 213, 225 (1972) (“it ean be 
argued that there exists in Kansas almost an inverse correlation: 
districts with highest income per pupil have low assessed value per 
pupil, and districts with high as-essed value per pupil have low 
income per pupil”): Davis, Taxpaving Ability: A stndy of the Re- 
lationship Between Wealth and Income tn California Counties, im 
The Challenge of Change in School Finance. 10th Nat'l Edueational 
Assn. Conf. on School Finanee 199 (1967). Note, SI Yale L. J., 
supra, n. 53. See also Goldsteim, supra, n. 38, at 522-527. 

* Indeed, this is precisely how the pluntiffs in Serrano v. Priest 
defined the class they purported to represent: “Phantiff children 


suggested in Mr. Justice MarsHA.t's dissenting opinioti. 
post, at ——-; the class might be defined more restrictively 
to include children in districts with assessable property 
which falls below the statewide average, or median, or 
below some other artificially defined level. 

However described, it is clear that appellees’ suit asks 
this Court to extend its most exacting scrutiny to review 
a system that allegedly discriminates against a large, 
diverse, and amorphous class, unified only by the com- 
mon factor of residence in districts that happen to have 
less taxable wealth than other districts." The system 
of alleged discrimination and the class it defines have 
none of the traditional indicia of suspectness: the class 
isnot saddled with such disabilities, or subjected to such 
a history of purposeful unequal treatment, or relegated 


~ to such a position of political powerlessness as to com- 


mand extraordinary protection from the majoritarian 
political process. : 

We thus conelude that the Texas system does nit 
operate to the peculiar disadvantage of any suspect class. 
But in recognition of the fact that this Court has nevor 
heretofore held that wealth discrimination alone provides 
an adequate basis for invoking strict scrutiny, appelle:-s 
have not relied solely on this contention.” They also 
assert that the State’s system impermissibly interfer+s 
with the exercise of a “fundamental” right and that’ ac- 
cordingly the pricr decisions of this Court require tie 
application cf the strict standard of judicial revicw. 
Graham v. Richardson, 403 U. S. 365, 375-376 (19713; 
Kramer v. Union Free School District, 395 U. S. 621 


(1969); Shapiro v. Thompson, 394 U.S. 618 (1969). it’ 
is this question—whether education is a fundamental 


right, in the sense that it is among the rights and liberties 
protected by the Constitution—which has so consumed 
the attention of courts and commentators 1 recent years."~ 


claim to represent a class consisting of all public school pupils in 
California, ‘except children in that school district... which .., 
affords the greatest educational opportunity of all school districts 
within California.” 96 Cal. Rptr.. at 604, 487 P. 2d, at 1244, 
5 Cal. 3d. at 589. See also Van Dusartz vy. Hatfield, 334 F. Supp., 
at S73, 

66 Appellees, however, have avoided describing the Texas system 
as one resulting merely in discrimination between districts per se 
since this Court hax never questioned the State's power to draw 
reasonable distinctions between political subdivisions within its 
borders. Griffin v. County School Board of Prince Edward County, 
377 U.S. DIS, 230-231 (1964); MeGowan v. Maryland, 366 U. S. 
420, 427 (1961): Salsburg v. Maryland, 346 U.S. 545, 552 (1954). 

67 B g.. Harper v. Virginia Bd, of Elections, 383 U.S. 663 (1966) ; 
Unted States v. Kras, —- U.S. — (1972). See Mr. Justice 
MaksHALL's dissenting opmion, post, pp. — -—-. 

6S See Serrano Vv. Priest, 96 Cal. Rptr. 601, 487 P. 2d 1241, 5 Cal. 3d 
3s4. (1971); Van Dusartz v. Hatfield, 344 F. Supp. 870 (Minn, 1971): 
Robinsun v. Cahill, 118 -N, J. Super. 2238, 287 Av 2d 187% (1972); de 
Coons, W. Chine, and S. Sugarman, supra, n. 13, at 339-394; CGold- 
stein, supra, n. 3S, at 534-541: Vieira, Unequal Edueational Ex- 
penditures: Some Minonty Views on Serrano vy. Pnest, 37 Mo. Li 
Rey, 617, 618-624 (1072); Comment. Educational Financing, Equal 
Protection of the Laws, and the Supreme Court, 70 Mich. L. Rey. 
1324, 1335-1342 (1972): Note, The Public School Finaneing Cases: 
Interdistriet Inequalities and Wealth Discrimination, 14 Ariz. L, 
Rev. SS. 120-124 (1972). 
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In Brown v. Board of Education, 347 U.S. 483 (1954), 
a unanimous Court recognized that “education is per- 
haps the most iunportant function of state and local 
governments.” J/d., at 493. What was said there in the 
context of racial discrimination has lost none of jts 
vitality with the passage of time: 
“Compulsory school attendance laws and the great 
expenditures for education both demonstrate our 
recognition of the importance of education to our 
democratic society. It is required in the perform- 
ance of our most basic responsibilities, even service 
in the armed forces. It is the very foundation of 
good citizenship. Today-it is a principal instru- 
ment in awakening the child to cultural values, in 
preparing him for later professional training, and 
in helping him to adjust normally to his environ- 
ment. In these days, it is doubtful that any child 
may reasonably be expected to sueceed in life if he 
is denied the opportunity of an education. Such an 
opportunity, where the state has undertaken to pro- 
vide it, is a right which mist be made available to 
all on equal terms.” Tbid. 


This theme, expressing an abiding respect for the vital 
role of education in a free society, may be found in 
numerous opinions of Justices of this Court writing 
both before and after Brown was desided. Wisconsin vy. 
Yoder, 406 U. 8. 205, 213 (Tue Curer Justice), 237, 
238-239 (Mr. Justice Wuite} ‘1972); Abington School 
Dist. v. Schempp, 374 U.S. 203, 430 (1963) (Mr. Justice 
BRENNAN); McCollum v. Bd. of Education, 333 U. S. 
203, 212 (1948) (Mr. Justice Frankfurter): Pierce y. 
Society of Sisters, 268 U. S. 510 (1925); Meyer v. Ne- 
braska, 262 U. S. 390 (1923); Interstate Consolidated 
Street Ry. v. Massachuseits, 207 U. S. 79 (1907). 
Nothing this Court holds today in any way detracts 
from our historic dedication to public education. We 
are m complete agreement with the conclusion of the 
three-judge panel below that “the grave significance 
of education both to the individual and to our society” 
cannot be doubted.” But the importance of a service 
performed by the State does not determine whether it 
must be regarded as fundamental for purposes of exami- 
nation under the Equal Protection Clause. Mr. Justice 
Harlan, dissenting from the Court’s application of strict 
scrutiny to a law impinging upon the right of interstate 
travel, admonished that “[vJirtually every state statute 
affects important rights.” Shapiro v. Thompson, 394 
U.S. 618, 655, 661 (1969). In his view. if the degree 
of judicial serutiny of state legislation fluctuated de- 
pending on a majority’s view of the importance of the 


interest affected, we would have gone “far toward 
making this Court a ‘super-legislature." 7bid. We 


would indeed then be assuming a legislative role and 
one for which the Court lacks both authority and com- 


0337 F. Supp., at 283, : 


petence. But Mr. Justice Srewarr’s response in 
Shapiro to Mr. Justice Harlan’s concern correctly articu- 
lates the limits of the fundamental rights rationale em- 
ployed in the Court's equal protection decisions: 


“The Court today does not ‘pick out particular 
human activities, characterize them as “funda- 
mental,” and give them added protection... .’ To 
the contrary, the Court simply recognizes, as it 
must, an established constitutional right, and gives 
to that right no less protection than the Consti- 
tution itself demands.” 394 U. S., at 642. (Em- 
phasis from original.) 


Mk. Justice STEwarr’s statement serves to underline 
what the opinion of the Court in Shapiro makes clear. 
In subjecting to strict judicial scrutiny state welfare 
eligibility statutes that imposed a one-year durational 
residency requirement as a precondition to receiving 
AFDC beneits, thé Court explained: 


“In, moving from State to State ... appellees were 
exercisilg a constitutional right, and any classif ca- 
tion which serves to penalize the exercise of that 
right, unless shown to be necessary to promo‘e a 
compell ng governmental interest, is unconst.tu- 
tional.” Jd., at 634. (Emphasis from original.) 


The right to interstate travel had long been recognized 
as a right of constitutional significance,” and the Court’s 
decision therefore did not require an ad hoc determination 
as to the social or economic importance of that right.! 
Lindsey v. Normet, 405 U.S. 56 (1972), decided only 
last Term, virmly reiterates that social importance is 
not the critical determinant for subjecting state legi:la- 
tion to strict scrutiny. The complainants in that cz se, 
involving a challenge to the procedural limitations im- 
posed on tenants in suits brought by landlords un ler 
Oregon's Fo-cible Entry and Wrongful Detainer Li.w, 
urged the Ccurt to examine the operation of the stat ite 
under “a more stringent standard than mere rationalit.7.’ 
Id., at 73. The tenants argued that the statutory limita- 
tions impheated “fundamental interests which are par- 
ticularly important to the poor,” such as the “ ‘need for 
decent shelter’ ” and the “‘right to retain peaceful pos- 
session of one’s home." J/bid. Mr. Justice Wuitr’s 
analysis, in his opinion for the Court, is instructive: 
“We do not denigrate the importance of decent, 
safe, and sanitary housing. But the Constitution 


Rg. United States. v. Guest, 383 U. 8. 745, 757-759 (1966) 
Oregon Vv. Mitchell, 400- U.S. 112, 229, 237-238 (1970) (opinion of 
Justices BRENNAN, Wire, and MarsHa.), 

‘Tt After Dandridge v. Williams, 397 U.S. 471 (1970), there could 
be no lingering question about the constitutional foundation for 
the Court’s holding in Shapiro. In Dandridge the Court applied 
the rational basis test in reviewing Maryland’s maximum family 
grant provision under its AFDC program. <A federal district court 
held the provision unconstitutional, applying a stricter standard 
of review. In the course of reversing the lower court, the Court 
distinguished Shapiro properly on the ground that in that case 
“the Court found state interference with the constitutionally pro- 
tected freedom of interstate travel.” fd., at 484 n. 16. 
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does not provide judicial remedies for every social 
and economic ill. We are unable to perceive in 
that document any constitutional guarantee of access 
to dwellings of a particular quality or any recogni- 
tion of the right of a tenant to occupy the real 
property of his landlord beyond the term of his 
lease, without the payment of rent . 
constitutional mandate, the assurance of adequate 
housing and the definition of landlord-tenant rela- 
tionships are legislative, not judicial, functions.” 
Id., at 74. (Emphasis supplied.) 


Similarly, in Dandridge v. Wiliams, 397 U. 8. 471 
(1970). the Court's explicit recognition of the fact that 
the “administration of public welfare assistance... in- 
volves the most basic economic needs of impoverished 
human beings,” id., at 485," prov:ded no basis for depart- 
ing from the settled mode of constitutional analysis of 
legislative classifications involving questions of economic 

‘ and social policy. As in the case of housing, the central 
importance of welfare benefits ‘o the poor was not an 
adequate foundation for requiring the State to justify its 
law by showing some compelling state interest. See also 
Jefferson v. Hackney, 406 U.S. 535 (1972); Richardson 
v. Belcher, 404 U.S. 78 (1971). 

The lesson of these cases in addressing the question 
now before the Court is plain. It is not the province 

of this Court to create substantive constitutional rights 
in the name of guaranteeing equ:l protection of the laws. 
Thus the key to discovering whether education is “funda- 
mental” is not to be found in comparisons of the relative 
societal significance of education as opposed to subsistence 

or housing. Nor is it to be found by weighing whether 
education is as important as the right to travel. Rather, 
the answer lies in assessing whether there is a right to 
education explicitly or implicitly guaranteed by the Con- 
stitution. Hisenstadt v. Baird, 405 U. S. 438 (1972); 
Dunn v. Blumstein, 405 U. 8. 330 (1972); Police De- 


72 The Court refused to apply the strict scrutmy test despite its 
contemporaneous recognition in Goldberg v. Kelly, 397 U.S. 254, 
264 (1970) that “welfare provides the means to. obtain  exsential 
food, clothing, housing, and medical eare.” 

Tn Kisenstadt, the Court struck down a Massachusetts statute 
that prohibited the distribution of contraceptive devices, finding that 
the law failed “to satisty even the more lenient equal protection 
standard.” Jd... at 447 n, 7, Nevertheless. ins dietran, the Court 
recited the correct form of equal protection analysis: “if we were 
to conclude that the Massachusetts statute impinges upon funda- 
mental freedoms under Griswold [v. Connecticut, 381 U. 8. 479 
(1965)J, the statutory classification would have to be not merely 
rationally related to a valid public purpose but necessary to the 
achievement of a compelling state interest.” bid. (emphasis from 
original). 

74 Dunn fully eanvasses this Court's voting nghts cases and ex- 
plains that “this Court has made clear that a citizen has a con- 
stitutionally protected right to participate in elections on an equal 
basis with other citizens in the jurisdiction.” /d., at 336 (emphasis 
supplied). The constitutional underpinnings of the right to equal 
treatment in the voting process ein no longer be doubted ever 
though, as the Court noted in Marper v. Virginia Bd. of Elections, 
383 U.S. 663, 665 (1966), “the right to vote in state elections Is 


Absent © 


partment of the City of Chicago v. Mosley, 408 U. 8. 92 
(1972); 7 Skinner v. Oklahoma, 316 U.S, 535 (1942). 

Education, of course, is not among the rights afforded 
explicit protection under our Federal Constitution. Nor 
do we find any basis for saying it is implicitly so protected. 
As we have said, the undisputed importance of education 
will not alone cause this Court to depart from the usual 
standard for reviewing a State’s social and economic legis- 
lation. It is appellees’ contention, however, that educa- 
tion is distinguishable from other services and benefits 
provided by the State because it bears a peculiarly close 
relationship to other rights and liberties accorded pro- 
tection under the Constitution. Specifically, they ins:st 
that education is itself a fundamental personal right he- 
cause it is essential to the effective exercise of I'rst 
Amendment ‘reedoms and to intelligent utilization of -he 
right to vote. In asserting a nexus between speech ind 
education, appellees urge that the right to speak is mean- 
ingless unless the speaker is capable of articulating his 
thoughts intelligently and persuasively. The “market- 
place of ideas” is an empty forum for those lacking basic 
communicat ve tools. Likewise, they argue that the 
corollary right to receive information becomes litle 
more than a hollow privilege when the recipient has not 
been taught to read, assimilate, and utilize availeble 
knowledge. 

A similar line of reasoning is pursued with res ect 
to the right to vote."* Exercise of the franchise, it is 7on- 
tended, can .1ot be divorced from the educational fcun- 
dation of the voter. The electoral process, if reality is 
to conform to the democratic ideal, depends on an in- 


nowhere expre’sly mentioned.” See Oregon v. Mitchell, 400 VU. 8. 
112, 135, 138-144 (Mr. Justice Doveias), 229 241-242 (Opinion 
of Justices BreNNAN, WuiTe, and MarsHati) (1970); Bullock v. 
Carter, 405 U. S. 134, 140-144 (1972); Kramer v. Union Free 5 hool 
District, 395 U. S. 621, 625-630 (1969); Williams v. Rhodes, 393 
U. S. 23, 29, 30-31 (1968); Reynolds v. Sims, 377 U.S. 533, 554-562 
(1964); Gray v. Sanders, 372 U.S. 368, 379-381 (1963). 

75In Mosley, the Court struck down a Chicago antipicketing 
ordinance that exempted labor picketing from its prohibitions. The 
ordinance was held invalid under the Equal Protection Clause 
after subjecting it to careful scrutiny and finding that the ordinance 
was not narrowly drawn. The stricter standard of review was appro- 
priately applied since the ordinance was one “affecting First Amend- 
ment interests.” Z7d., at 101. 

76 Skinner applied ‘the standard of close scrutiny to a state law 
permitting forced sterilization of “habitual criminals.” Implicit in 
the Court’s opinion is the recognition that the right of procreation 
is among the rights of personal privacy protected under the Consti- 
tution, See Roe v. Wade, — VU. 8. —, — (1973). 

77 See, e. g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 
389-390 (1969); Stanley v. Georgia, 394 U.S. 557, 564 (1969) ; 
Lamont v. Postmaster General, 38] U.S. 301, 306-3807 (1965). 

78 Since the right to vote, per se, is not a constitutionally pro- 
tected right, we assume that appellees’ references to that mght are 
simply shorthand references to the protected right, impheit in our 
constitutional system, to participate in state elections on an equal 
basis with other qualified voters whenever the State has adopted 
an eleetive process for determining who will represent any segment 
of the State's population. See no 74, supra, 
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formed electorate: a voter cannot cast his ballot intelli- 
gently unless his reading skills and thought processes 
have been adequately developed. 

We need not dispute any of these propositions. The 
Court has long afforded zealous protection against un- 
justifiable governmental interference with the individ- 
ual’s rights to speak and to vote. Yet we have never 
presumed to possess either the ability or the authority 
to guarantee to the citizenry the most effective speech or 
the most informed electoral choice. That these may be 
desirable goals of a system of freedom of expression and 
of a representative form of government. is hot to be 
doubted.” These are indeed goals to be pursued by a 
people whose thoughts and beliefs are freed from govern- 
mental interference. But they are not values to be 
implemented by judicial intrusion into otherwise legiti- 
mate state activities. 

Even if it were conceded that some identifiable quan- 
tum of education is a constitu lonally protected prerequi- 
site to the meaningful exercise of either right, we have no 


iad 


indication that the present levels of educational expendi- 


ture in Texas provide an education that falls short.. 


Whatever merit appellees’ argument might have if a 
State's financing system occa ioned an absolute denial of 
educational opportunities to any of its children, that 
argument provides no basis ‘or finding an interference 
with fundamental rights where only relative differences in 
spending levels are involved and where—as is true in the 
present ease—no charge fairiv could be made that the 
system fails to provide each child with an opportunity 
to acquire the basie minimal skills necessary for the enjoy- 
ment of the rights of speech and of full participation in 
the political process. 

Furthermore, the logical lim tations on appellees’ nexus 
theory are difficult to perceie. How: for instance, is 
education to be distinguished from the significant per- 
sonal interests in the basics o° decent food and shelter? 
Empirical examination might well buttress an assump- 
tion that the ill-fed, ill-clothed and ill-housed are among 
the most ineffective participants in the political process 
and that they derive the least enjoyment from the 
benefits of the First Amendment.’ If so appellees’ 


™ The States have often pursued their entirely legitimate interest 
in assuring “intellizent exercise of the franchise,’ Katzenbach vy. 
Morgan. 334 U.S. 641, 655 (1966), throngh such devices as lit- 
See ibid.; 
And, where those restric- 
tions have been found to promote intelligent use of the ballot without 
discriminating against those racial and ethnic minorities previously 
deprived of an equal edueational opportunity, this Court has upheld 
their use. Compare Lassiter \ Varthampton County Bd. of Elec- 
trons, 360 U.S. 45 (1959). with Oregon v. Mitchell, 400 U.S. at 133 
(Mr. Justice Black), 135. lit-147 (Mr. Justice Dovctas), 152, 
216-217 (Mr. Justice Harlan), 229, 231-238 (Opinion of Justices 
BRENNAN, Wuuite, and MarsHALL), 2S1, 282-284 (Mn. Jcsrice 
Stewart). and Gaston County vy. Cntcd States, 395 U.S. 285 (1969). 

“See Schoettle, The Equal Protection Clause in Publie Eduea- 
tion, 71 Col. L, Rew 1355, 13890-1390 (1971): Vieira, supra, n. 6s, 
at 622-623; Comment. Tenant Interest Representation: Proposal for 
a National Tenants’ Associttion, 47 Tex. L. Rev. 1160, 1172-1173 
n. 61 (1969), 


eracy tests and age restrictions on the right to vote. 
Oregon v. Mitchell, 400 eet? (1970). 
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thesis would cast serious doubt on the authority of Dan- 
dridge v. Williams, supra, and Lindsey vy. Normet, supra. 

We have carefully considered each of the arguments 
supportive of the District Court’s finding that educa- 
tion is a fundamental right or liberty and have found 
those arguments unpersuasive. In one further respect 
we find this a particularly inappropriate case in which 
to subject state action to strict judicial scrutiny. The 
present case, in another basic sense. is significantly dif- 
ferent from any of the cases in which the Court has 
applied strict scrutiny to state or federal legislation 
touching upon constitutionally protected rights. Each of 
our prior cases involved legislation which “deprived,” 
“infringed.” or “interfered” with the free exercise of 
some such fundamental personal right or liberty. See 
‘Skinner v. Oklahoma, supra, at 536; Shapiro v. Thompson, 
supra, at 634; Dunn v. Blumstein. supra, at 338—343. 
A critical distinction between those cases and the one 
now before us lies in what Texas js endeavoring te do with 
respect to education. Mr. Justice BRENNAN. writing 
for the Court in Katzenbach y. Aorgan, 384 U.S. 641 
(1966). expresses well the salient point.” 


“This is not a complaint that Congress... has un- 
constitutionally denied or diluted anyone's right to 
vote but rather that Congress violated the Consti- 
tution hy not extending the relief effected [to ot xers 
similarly situated] . . ; 
“The federal] law in question] does not restrirt or 
deny tle franchise but in effect extends the fran hise 
to persons who otherwise would be denied it by 
state law. ... We need decide only whether the 
challenged limitation on the relief effected ray, wees 
permiss ble. In deciding that question, the p-in- 
ciple that calls for the closest scrutiny of distine- 
tions in laws denying fundamental Tigntsy. © wats 
inapplicable; for the distinction challenged by vp- 
pellees is presented only as a limitation on a reform 
measure aimed at eliminating an existing barrier 
to the exercise of the franchise. Rather. in deciding 
the constitutional propriety of the limitations in 
such a reform measure we are guided by the familiar 
principles that a ‘statute is not invalid under the 
Constitution because it inight have gone farther than 
it did.” ... that a legislature need not ‘strike at all 
evils at the same time,’ and that ‘reform nay take 
one step at a time, addressing itself to the phase 
of the problem which seems most acute to the legisla- 


“t Katzenbach y. Morgan involyed a challenge by registered yoters 
in New York City to a provision of the Voting Rightx Act of 1965 
that prohibited enforcement of a state law eilling for English 
literacy tests for voting. The law was suspended as to residents 
from Puerto Rico who had completed at least six vears of educa- 
tion at an “American-flag” school in that country even though 
the language of instruetion was other than Inglish. This Court 
upheld the questioned provision of the 1965 Act over the elaim that 
it diserinunated against those with 4 sixth grade education obtained 
in non-Fughsh-speaking schools other than the ones designated by the: 
federal legislation 
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tivemind.... ” /d., at 656-657. 


original.) 


(Emphasis from 


The Texas system of school finance is not unlike the 
federal legislation involved in Katzenbach in this regard. 
Every step leading to the establishinent of the system 
Texas utilizes today—including the decisions permitting 
localities to tax and expend locally. and creating and 
continuously expanding state aid—-was implemented in 
an effort to extend public education and to improve its 
quality.* Of course, every reform that benefits some 
more than others may be criticized for what it fails 
to accomplish. But we think it plain that. in substance, 
the thrust of the Texas system is affirmative and re- 
formatory and, therefore, should be scrutinized under 
judicial principles sensitive to the nature of the State's 
efforts and to the rights reserved ty the States under the 
Constitution,” 
C 

It should be clear. for the reasons stated above and 
in accord with the prior decisions of this Court. that 
this is not a case in which the challenged state action 
must be subjected to the searching judicial scrutiny re- 
served for laws that create suspect classifications or 
impinge upon constitutionally protected rights. 

We need not rest our decision, Lowever, solely on the 
inappropriateness of the strict scrutiny test. A century 
of Supreme Court adjudication under the Equal Pro- 
tection Clause affirmatively supports the application of 
the traditional standard of review, which requires only 
that the State's system be shown to bear some rational 
relationship to legitimate state »urposes. This case 
represents far more than a challeiige to the manner in 
which Texas provides for the eduvation of its children. 
We have here nothing less than a direct attack on the 
way in which Texas has chosen to raise and disburse 
state and local tax revenues. We :re asked to condemn 
the State's judgment in conferring on political sub- 
divisions the power to tax local property to supply reve- 
nues for local interests. In so doing, appellees would 
have the Court intrude in an area in which it has tradi- 
tionally deferred to state legislatures."' This Court has 
often admonished against such interferences with the 
State’s fiscal policies under the Equal Protection Clause: 


“The broad discretion as to classification possessed 
by a legislature in the field of taxation has long 
been recognized. ... [T]he passage of time has 
only served to underscore the wisdom of that recogni- 
tion of the large area of discretion which is needed 
by a legislature in formulating sound tax poli- 


“Cr Meyer v. Nebraska, 262 U.S. 390 (3923): Pierce v. Society 
of  Sisterss 2687 Seer G25 y= Hargrove v. Kirk, 313 F. Supp. 
944 (MD Fla. 1970). vacated, 401 UL Ss. 476 (1971) 

se See Schilb v. Auebel, 404 U oS. 357 (1971): SfeDunald v. 
Bd. of Blection Comm rs, 394 VS sor (19645 

“4 See, e. g., Bell's Gap R. Co. v. Pennsylvania, 134 U.S. 232 (1890); 
Carmichael vy. Southern Coal & Coke Co. 301 U.S. 495, 508-509 
(1937). Allied Stores of Ohio, Inc ve Bowers, 358 U.S, 522 (1959). 
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cies. ... It has... been pointed out that in 
taxation, even more than in other fields, legislatures 
possess the greatest freedom in classification. Since 
the members of a legislature necessarily enjoy a 
familiarity with local conditions which this Court 
cannot have, the presumption of constitutionality 
can be overcome only by the most explicit demon- 
stration that a classification is a hostile and oppres- 
sive discrimination against particular persons and 
classes... .” Madden v. Kentucky, 309 U. S. 83, 
87-88 (1940). 


See also Lehnhausen v. Lake Shore Auto Parts Co., — 
U.S. —— (1973); Wisconsin v. J. C. Penney Co., 311 
U. S. 435, 445 (1940). 

Thus we stand on familiar ground when we continue to 
acknowledge that the Justices of this Court lack both the 
expertise and the familiarity with local problems so neces- 
sary to the making of wise decisions with respect te the 
raising and disposition of public revenues. Yet we are 
urged to direct the States either to alter drastically the 
present system or to throw out the property tax altogether 
in favor of some other form of taxation. No scheme of 
taxation, whether the tax is imposed on property, in- 
come, or purchases of goods and services. has yet been 
devised which is free of all discriminatory impact. In 
such a compley arena in which no perfect alternatives 
exist, the Cours does well not to impose too rigorous a 
standard of scrutiny lest all Jocal fiscal schemes become 
subjects of criticism under the Equal Protection Clause.*® 

In addition to matters of fiscal policy. this ease also 
involves the iost persistent and difficult questions of 
educational pohey, another area in which this Court's 
lack of specialized knowledge and experience counsels 
against premature interference with the informed judg- 


©> Those who urge that the present svstem be invalidated offer 
little guidance as to what type of school financing xhould replace 
it. The most hkely result of rejection of the existing system would 
be statewide financing of all public education with funds derived from 
taxation of property or from the adoption or expansion of sales and. 
income taxes. See Symon, supra, n. 62. The authors of Private 
Wealth and Public Education, supra, n. 13, at 201-242, suggest an 
alternative scheme, known as “district power equahzing.”’ In simplest 
terms, the State would guarantee that at any particular rate of 
property taxation the district would receive a stated number of 
dollars regardless of the distriet’s tax base. To finance the subsidies 
to “poorer” districts, funds would be taken away from the “wealthier” 
districts that, because of their higher property values. collect: more 
than the stated amount at any given rate. This is not the place to 
weigh the arguments for and against “distriet power equalizing.” be- 
yond noting that commentators are in disagreement as to whether 
it is feasible, how it would work, and indeed whether it would violate 
the equal protection theerv underlying appellees’ case. President's 
Comm'n on School Finance, Schools, People & Money 32-33 (1972); 
Bateman & Brown, Some Reflections on Serrano v. Priest. 49 J. 
Urban L. 701, 706-708 (1972); Brest, Book Review. 23 Stan. L. Rev. 
591, 594-596 (1971); Goldstem, supra, n. 38, at 542-543: Wise, 
School Finance Kqualization Lawsuits: A Model Legislative Re- 
sponse, 2 Yule Rev. of L. & Soe. Action 123, 125 (1971); Silard 
& White, Intrastate Inequalities am Pubhe Edueation: The Case 
for Judiewl Rehef Under the Equat Proteetion Clause, 1970 Wis- 
L. Rev. 7, 29-30. 
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ments made at the state and local levels. Education. 
perhaps even more than welfare assistance, presents a 
myriad of “intractable economic, social, and even philo- 
sophical problems.” Dandridge v. Williams, 397 U. Ss 
at 487. The very complexity of the problems of financing 
and managing a statewide public school system suggest 
that ‘‘there will be more than one constitutionally per- 
missible method of solving them,” and that, within the 
limits of rationality, ‘‘the legislature's efforts to tackle 
the problems” should be entitled to respect. 
Hackney, 406 U. S. 435, 546-547 (1972). On even 
the most basic questions in this area the scholars 
and educational experts are divided. Indeed, one of 
the hottest sources of controversy concerns the extent 
to which there is a demonstrable correlation between 
educational expenditures and the quality of education °°— 
an assumed correlation underlying virtually every legal 
conclusion drawn by the District Court in this case. 
Related to the questioned relationship between cost and 
quality is the equally unsettled controversy as to the 
proper goals of a system of public education.” And 
the question regarding the most effective relationship 
beween state boards of education and local school boards, 
in terms of their respective responsibilities and degrees 
of control, is now undergoing searching re-examina- 
tion. The ultimate wisdom as to these and related 
problems of education is not likely to be devined for 
all time even by the scholars who now so earnestly debate 
the issues. In such circumstances the judiciary is well 
advised to refrain from inte:posing on the States in- 
flexible constitutional restraints that could circumscribe 
or handicap the continued research and experimentation 
so vital to finding even partial solutions to educational 
problems and to keeping abreast of ever changing 
conditions. 

It must be remembered also that every claim arising 
under the Equal Protection Clause has implications for 
the relationship between national and state power under 
our federal system. Questions of federalism are always 
inherent in the process of determining whether a State’s 
laws are to be accorded the traditional presumption of 
constitutionality, or are to be subjected instead to rigor- 
ous judicial scrutiny. While “[t]he maintenance of 
the principles of federalism is a foremost consideration 


Jefferson vy. 


°° The quality-cost controversy has received considerable atten- 


tion. Among the notable authorities on both sides are the follow- 
ing: C. Jencks, Inequality (1972); C. Silberman, Crisis in the 
Classroom (1970); Office of Education, Equality of Educational 
Opportunity (1966) (The Coleman Report); On Equality of Educa- 
tional Opportunity (1972) (Moynihan « Mosteller eds.) ; J. Guthrie, 
G. Kleindorfer, H. Levin, & R. Stout, Schools and Inequality 
(1969); President's Comm'n on School Finance, supra, a. 85; Swan- 
son, The Cost-Quality Relationship, in The Challenge of Change in 
School Finance, 10th Nat'l Educational Assn. Conf. on School Finance 
151 (1967). 

*7 See the results of the Texas Governor's Committee's statewide 
survey on the goals of education in that State. I Governor's 
Committee Report, at 59-68. See also Goldstein, supra, n. 38,. 
at 519-522; Schoettle, supra, n. SO; authorities cited in n, 86, supra. 


in interpreting any of the pertinent provisions under 
which this Court examines state action,” ** it would be 
difficult to imagine a case having a greater potential 
impact on our federal system than the one now before 
us, in which we are urged to abrogate systems of financ- 
ing public education presently in existence in virtually 
every State. 

The foregoing considerations buttress our conclusion 
that Texas’ system of publie school finance is an inap- 
propriate candidate for strict judicial scrutiny. These 
same considerations are relevant to the determination 
Whether that system, with its conceded imperfections, 
nevertheless bears some rational relationship to a legiti- 
mate state purpose. It is to this question that we next 
turn our attention. | 

Il 


The bas‘e contours of the Texas school finance sstem 
have been traced at the outset of this opinion. W>2 will 
now describe in more detail that system and how it 
operates, is these facts bear directly upon the deraands 
of the Equal Protection Clause. 

Apart fom federal assistance, each Texas schcol re- 
celves its ‘unds from the State and from its local school 
district. On a statewide average, a roughly comperable 
amount o° funds is derived from each source.’ The 
State's coitribution, under the Minimum Foundation 
Program, ‘vas designed to provide an adequate minmum 
educational offering in every school in the State. Junds 
are distrib ited to assure that there will be one teacier— 
compensated at the state-supported minimum salury— 
for every 25 students.°? Each school district’s »ther 
supportive personnel are provided for: one principe] for 
every 30 tcachers;"' one “special service’’ teaclier— 
librarian, xurse, doctor, ete—for every 20 teachers; ° 
superintenlents, vocational instructors, counselors, and 
educators for exceptional children are also provided.” 
Additional funds are earmarked for current operating 
expenses, for student transportation,’ and for free 
textbooks.” 

The program is administered by the State Board of 
Edueation and by the Central Education Agency, which 
also have responsibility for school accreditation ** and 
for monitoring the statutory teacher qualification stand- 
ards.** As reflected by the 62% increase in funds allotted 


Allied Stores of Ohio, Inc. v. Bowers, 35S U.S. 522, 530, 532 
(1959) (Mr. Justice BRENNAN, concurring); Katzenbach v. Morgan, 
sed U 8. 641, 659, 661 (1966) (Mr. Justice Harlan, dissenting) 


§°In 1970 Texas expended approximately 2.1 billion dollars for 
education and a little over one billion eame from the Minimum 
Foundation Program, Texas Research League, supra, n. 20, at 2. 

% Tex. Edue. Code § 16.13 (1972). 

Mae SMM SE 

223d. AG 1S: 

vs Td., §§ 16.16, 16.17, 16.19 

%Td., 8816.45, 16.51-16.63. 

% Td. 8§ 12.01-12.04. 

9% Td, § 11.26 (5). 

97 Jd., § 16.301 et seq. 
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to the: Edgewood School District over the last three 
years,” the State's financial contribution to education is 
steadily increasing. None of Texas’ school districts, how- 
ever, has been content to rely alone on funds from the 
Foundation Program. 

By virtue of the obligation to fulfill its local Fund 
Assignment, every district must Impose an ad valorem 
tax on property located within its borders. The Fund 
Assignment was designed to remain sufficiently low to 
assure that each district would have some ability to 
provide a more enriched educational program.’ Every 
district supplements its foundation grant in this manner. 
In some districts the local property tax contribution is 
insubstantial, as in Edgewood where the supplement 
was only $26 per pupil in 1967. In other districts the 
local share may far exceed even the total Foundation 
grant. In part. local differences are attributable to dif- 
ferences in the rates of taxation or im the degree to which 
the market value for any category of property varies from 
its assessed value.” The greatest interdistrict disparities, 
however, are attributable to differences in the amount of 
assessable property available within any district. Those 
districts that have more property. or more valuable prop- 
erty, have a greater capabilitv for supplementing state 
funds. In large measure, these addi:ional local revenues 
are devoted to paying higher salaries to more teachers. 
Theretore, the primary distinguishing attributes of schools 
in property-affluent districts are lowe’ pupil-teacher ratios 
and higher salary schedules.’ 


85 See ante, at 9-10, 

% Gilmer-Aiken Committee, supra, n. 15, it 15. 

we There 1s no uniform statewide asses-ment practice in Texas. 
Commercial property, for example. might be taxed at 30° of 
market value in one county and at 50° ir another. .V Governor’s 
Committee Report, at 25-26; Berke, Carrevale, Morgan & White, 
supra, n. 29, at 666-667 n. 16, 

14 Texas Research League. supra, nm. 20, at 18. Texas, in this 
regard, is not unlike most other States. (ne commentator has ob- 
served that “disparities in expenditures appear to be largely ex- 
plained by variations in teacher salaries.” 
413. 

As previously noted, text accompanying n. 86. supra, the extent to 


Simon, supra, n. 62, at 


which the quality of edueation varies with expenditure per pupil is 
debated inconclusively by the most thoughtful students of public edu- 
cation. While all would agree that there is a correlation up to the 
point of providing the recognized essentials in facilities and academic 
opportunities, the issues of greatest disagreement include the effect on 
the quality of education of pupil-teicher ratios and of higher teacher 
salary schedules. 2. g., Office of Education, supra, n. 86, at 316-319. 
The state funding in Texas is designed to assure, on the average, one 
teacher for every 25 students, which is considered to be a favorable 
ratio by most standards. Whether the minimum salary of 36,000 per 
year is sufficient in Texas to attract qualified teachers may be more 
debatable, depending in major part upon the location of the school 
district. But there appears to be little empirical data that supports 
the advantage of any particular pupil-teacher ratio or that documents 
the existence of a dependable correlation between the level of public 
school teachers’ salaries and the quality of their classroom instruc- 
tion. An intractable problem in dealing with teachers’ salaries is the 
absence, up to this time, of satisfactory techniques for judging 
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This, then, is the basic outline of the Texas finance 
structure. Because of differences in expenditure levels 
occasioned by disparities in property tax income, ap- 
pellees claim that children in less affluent districts have 
been made the subject of invidious discrimination. The 


District Court found that the State had failed even “to 


establish a reasonable basis” for a system that results 
in different levels of per pupil expenditure. 337 F. Supp., 
at 284. We disagree. 

In its reliance on state as well as local resources, thé 
Texas system is comparable to the systems employed 
in virtually every other State.""* The power to tax local 
property for educational purposes has been recognized 
in Texas at least since 1883. When the growth of 
commercial and industrial centers and accompanying 
shifts-in population began to create disparities in local 
resources, Texas undertook a program calling for a con- 
siderable investment of state funds. 

The “foundation grant” theory upon which Texas 
educators based the Gilmer-Aiken bills, was a product 
of the pioneering work of two New York educational re- 
formers in the 1920's, George D. Strayer and Robert M. 
Haig.’* Their efforts were devoted to establishing a 
means of guaranteeing a minimum statewide educational 
program without sacrificing the vital element of local 
participation. The Strayer-Haig thesis represented an 
accommodation between these two competing forces. As 


. articulated by Professor Coleman: 


“The history of education since the industrial revolu- 
tion shows a continual struggle between two forces: 
the desire by members of society to have educational 


their abihty or performance. Relatively few school systems have 
merit plans of any knd, with the result that teachers’ salaries are 
usually increased across the board in a way which tends to reward the 
least deserving on the same basis as the most deserving. Salaries are 
usually raised automatically on the basis of length of service and 
according to predetermined “steps,” extending over 10-to-12 year 
periods, ‘ 


102 Prexident’s Comm'n on School Finance, supra, n. 85, at 9. Until 

recently, Hawai was the only State that maintained a purely state- 
funded educational program. In 1968, however, that State amended 
its educational finance statute to permit counties to collect addi- 
tional funds locally and spend those amounts on its schools. The 
rationale for that recent legislative choice is instructive on the 
question before the Court today: 
“Under existing law, counties are precluded from doing anything 
in this area, even to spend their own funds if they so desire. This 
corrective legislation is urgently needed in order to allow counties 
to zo above and bevond the State’s standards and provide educa- 
tional facilities as good as the people of the counties want and 
are willing to pay for. Allowing local communities to go above 
and beyond established minimums provided for their people encour- 
ages the best features of democratic government.”” Haw. Sess. Laws, 
Art. 38, §1 (1968). 

103 See text accompanying n. 7, supra. 

4G. Straver & R. Haig, The Financing of Education in the State 
of New York (1923). For a thorough analysis of the contribution 
of these reformers and of the prior and subsequent history of edu- 
cational finance, see J. Coons, W. Clune & 8S. Sugarman, supra, n. 13, 
at 389-95 
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opportunity for all children, and the desire of each 
family to provide the best education it can afford for 
its own children.” *” 


The Texas system of school finance is responsive to 
these two forces. While assuring a basic education for 
every child in the State, it permits and encourages a large 
measure of participation in and control of each district's 
schools at the local level. In an era that has witnessed a 
consistent trend toward centralization of the functions of 
government, local sharing of responsibility for public edu- 
cation has survived. The merit of local control was recog- 
nized last Term in both the majority and dissenting opin- 
ions in Wright v. Council of the City of Emporia, 407 U.S. 
451 (1972). Mr. Justice Stewart stated there that 
“TdJirect control over decisions vitally affecting the educa- 
tion of one’s children is a need that is strongly felt in our 
society.” Jd. at 469. THe Cuisr Justice, in his dis- 
sent, agreed that ‘“[l]ocal control is not only vital to con- 
tinued publie support of the scl ools. but it is of over- 


riding importance from an educational standpoint as 
well.” Jd., at 478. 


The persistence of attachment to government at 
the lowest level where education is concerned reflects 
the depth of commitment of ivs supporters. In part, 
local control means. as Professom Coleman suggests, the 
freedom to devote more money ‘o the education of one’s 
children. Equally important, however. is the opportunity 
it offers for participation in the decision-making proc- 
ess that determines how those local tax dollars will be 
spent. Each locality is free to tailor local programs to 
local needs. Pluralism also atiords some opportunity 
for experimentation, innovation. and a healthy competi- 
tion for educational excellence. An analogy to the 
Nation-State relationship in ovr federal system seems 
uniquely appropriate. Mr. Justice Brandeis identified 
as one of the peculiar strength: of our form of govern- 
ment each State's freedom to “serve as a laboratory... 
and try novel social and economic experiments." '"* No 
area of social concern stands to profit more from a multi- 
plicity of viewpoints and from a diversity of approaches 
than does public education. 

Appellees do not question the propriety of Texas’ 
dedication to local control of education. To the contrary, 
they attack the school finance system precisely because, 
in their view, it does not provide the same level of local 
control and fiscal flexibility in all districts. Appellees 
suggest that local control could be preserved and pro- 
moted under other financing systems that resulted in 
more equality in educational expenditures. While it is 
no doubt true that reliance on local property taxation 
for school revenues provides less freedom of choice with re- 
spect to expenditures for some districts than for others." 


15 J Coons, W. Clune & $. Sugarman, supra, n. 13, Foreword by 
James S. Coleman, at vii 

106 New State Ice Co. v. Leibmann, 285 U. 8. 262, 280, 311 (1932). 

WT MR. Justice Waite suggests in his dissent that the Texas 
system violates the Equal Protection Clause because the means It has 
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the existence of “some inequality” in the manner in 
which the State’s rationale is achieved is not alone a 
sufficient basis for striking down the entire system. 
McGowan v.-Maryland, 366 U. S. 420, 425-426 (1961). 
It may not be condemned simply because it imperfectly 
effectuates the State’s goals. Dandridge v. Williams, 397 
U. S.. at 485. Nor must the financing system fail be- 
cause, as appellees suggest, other methods of satisfying 
the State’s interest, which occasion “less drastic” 
disparities in expenditures, might be conceived. Only 
where state action impinges on the exercise of funda- 
mental constitutional rights or liberties must it be found 
to have chosen the least restrictive alternative. Cf. Dunn 
vy. Blumstein, 405 U. S. 330, 343 (1972); Shelton v. 
Tucker, 364 U. S. 479, 488 (1960). It is also well to 
remember that even those districts that have reduced 
ability to make free decisions with respect to how much 
they spend on education still retain under the present sys- 
tem a large measure of authority as to how available 
funds will be allocated. They further enjoy the powei 
to make numerous other decisions with respect to thi 
The people of Texas may be 


selected to effeetuite its interest in local autonomy fail to guarante: 
complete freedom of choice to every district. He places specie! 
emphasis on the satutorv provision that estublishes a maximum rat 
of $1.50 per $100 valuation at which a local school district may tax 
for school maintenance. Tex. Edue. Code § 20.04 (d) (1972). The 
maintenance rate in Edgewood when this case was litigated in th» 
District Court was $.55 per $100, barely one-third of the allowabie 
rate. (The tax rite of S1.05 per $100, see p. 7, supra, is the equaliz-d 
rate for maintenaace and for the retirement of bonds.) Appellees 9 
not claim that the ceiling presently bars desired tax increases in Edgv- 
wood or in any ovher Texas district. Therefore, the constitutional’ y 
of that statutory provision is not before us and must await litigatic a 
in a case in which it is properly presented. Cf. Hargrave v. Kark, 
313 F. Supp. 944 (AID Fla. 1970). vacated, 401 U. S. 476 (1971). 
10s \fg. Jtstick MarsHALL states in his dissenting opinion that 
the State's asserted interest in local control is a “mere sham,” post, 
p. 60, and that it has been offered not as a legitimate justification 
but “as an excuse... for interdistriet inequality.” /d., at 56. in 
addition to asserting that local control would be preserved and pos- 
sibly better served under other svstems—a consideration that we 
find irrelevant for purpose of deciding whether the system may be 
said to be supported by a legitimate and reasonable basis—the dis- 
sent suggests that Texas’ lack of good faith may be demonstrated 
by examining the extent to which the State already maintains con- 
siderable control. The State, we are told, regulates “the most minute 
details of loeal public education,” ibid., inchiding textbook selection, 
teucher qualifications, and the length of the school day. This asser- 
tion, that genuine local control does not exist in Texas, simply 
cannot be supported. It is abundantly refuted’ by the elaborate 
statutory division of responsibilities set out in the Texas Education 
Code, Although poliey decision-making and supervision in certain 
areas are reserved to the State, the day-to-day authority over the 
“management and eontrol” of all puble elementary and secondary 
echools is squarely placed on the local school boards. Tex. Educ. 
Code §§ 17.01, 23.26 (1972). Among the innumerable specifie powers 
of the local school authorities are the following: the power of eminent 
domain to acquire land for the construction of school facilities, wd., 
§§ 17.26, 23.26: the power to hire and terminate teachers and other 
personnel, id., §§ 13.101-13.103, the power to designate conditions of 
teacher employment and to establish certain standards of educational 
policy, id., § 15.901; the power to maintain order and discipline, 
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justified in believing that other systems of school finance, 
which place more of the financial responsibility in the 
hands of the State, will result in a comparable lessening 
of desired local autonomy. That is, they may believe 
that along with increased control of the purse strings 
at the state level will go increased control over local 
policies." 

Appellees further urge that the Texas system is uncon- 
stitutionally arbitrary because it allows the availability 
of local taxable resources to turn on “happenstance.” 
They see no justification for a system that allows, as 
they contend, the quality of education to fluctuate on the 
basis of the fortuitous positioning of the boundary lines 
6f political subdivisions and the location of valuable com- 
mercial and industrial property. But any scheme of 
local taxation—indeed the very existence of identifiable 
local governmental units—requires the establishment of 


id., § 21.305, including the prerogative to suspend students for dis- 
ciplinary reasons, id., § 21.301; the power to decide whether to offer 
a kindergarten program, td.. §§ 21.131-21 135, of a vocational train- 
ing program, td., $21.11], or a progran of special education for 
the handicapped. id., § 11.16; the power to eontrol the assignment 
and transfer of students, id. §§ 21.074-1.080; and the power to 
operate and maintain a, school bus prog’im, id., § 16.52. See also 
Pervis v. LaMarque Ind. School Dist.. 2s F. Supp. 638, 642-643 
(SD Tex. 1971), reversed, 466 F. Id 1064 (CA5 1972); Nichols 
v. Aldine Ind. School Dist... 356 3. W. 2d is82. (Tex. Civ. App. 1962). 
Local school bourds also determine atteadance zones, location of 
new schools, closing of old ones. schoo! attendance hours (within 
limits), grading and promotion policies subject to general guide- 
lines, recreational und athletic policies, and a myriad of other mat- 
ters in the routine of school administratisn. It cannot be seriously 
doubted that in Texas education remains largely a local function, 
and that the preponderating bulk of all decisions affecting the 
schools are made and executed at the lceal level, guaranteeing the 
greatest participation by those most dire tls concerned, 

19 This theme—that greater state control over funding will lead 
to greater state power with respect to lucal educational programs 
and policies—is a recurrent one in the hterature on financing public 
education. Professor Simon, in his thoughtful analysis of the po- 
litical ramifications of this ease, states that one of the most likely 
consequences of the District Court’s decision would be an increase 
in the centralization of school finance and an increase in the ex- 
tent of collective bargaining by teacher unions at the state 
level. He suggests that the subjects for bargaining may include 
many “non-salary” items, such as teaching louds, class size, curricular 
and program choices, questions of student discipline, and selection 
of administrative personnel—matters traditionally decided heretotore 
at the locak level. Simon, supra, n. 62, at 454-436. See, e. g. 
Coleman. The Struggle for Control of Education, in Edueation and 
Social Policv: Local Control of Education 64, 77-79 (Bowerz, Housego 
& Dyke ed. 1970); J. Conant, The Child, The Parent. and The State 
27 (1959) (“Unless a local community, through its school board, has 
some control over the purse, there can be little real feeling in 
the community that schools are in fact loeal schools. . . .”): Howe, 
Anatomy of a Revolution, in Sat. Rev. S4, 88 (Nov. 20s i) 
(“It is an axiom of American politics that control and power follow 
money. ..."); Hutehinson, State-Administered Locally-Shared Taxes 
21 (1931) (“[S{tate administration of taxation is the first step to- 
ward state control of the funetions supported by these taxes... 2"). 
Irrespective of whether one regards such prospects as detrimental, 
or whether he agrees that the consequence is inevitable, it certainly 
cannot be doubted that there is a rational basis for this concern on 
the part of parents, edneators, and legishetors. 


jurisdictional boundaries that are inevitably arbitrary 
It is equally inevitable that some localities are going 
to be blessed with more taxable assets than others.""" Nor 
is local wealth a static quantity. Changes,in the level 
of taxable wealth within any district may result from 
any number of events, some of which local residents 
can and do influence. For instance, commercial and 
industrial enterprises may be encouraged to locate within 
a district by various actions—publiec and private. 

Moreover, if local taxation for local expenditure is an 
unconstitutional method of providing for education then 
it may be an equally impermissible means of providing 
other necessary services customarily financed largely from 
local property texes, including local police and fire protec- 
tion, public health and hospitals, and public utility facill- 
ties of various kinds. We perceive no justification for 
such a severe d2negration of local property taxation and 
control as would follow from appellees’ contentions. It 
has simply never been within the constitutional preroga- 
tive of this Court to nullify statewide measures for financ- 
ing public services merely because the burdens or benefits 
thereof fall unevenly depending upon the relative wealth 
of the politica’ subdivisions in which citizens live. 

In sum. to tie extent that the Texas system of school 
finance results in unequal expenditures between children 
who happen to reside in different districts, we cannot say 
that such disparities are the product of a system that 
is so irrational as to be invidiously discriminatory. 
Texas has acknowledged its shortcomings and has per- 
sistently endeavored—not without some success—to 
ameliorate the differences in levels of expenditures with- 
out sacrificing the benefits of local participation. The 
Texas plan is not the result of hurried, ill-conceived 
legislation. It certainly is not the product of pur- 
poseful discrinination against any group or class. On 
the contrary, :t is rooted in decades of experience in 
Texas and els«where, and in major part is the product 
of responsible studies by qualified people. In giving 
substance to the presumption of validity to which the 
Texas system is entitled, Lindsey v. National Carbone 
Gas Co., 220 U. S. 61, 78 (1911), it is important to 
remember that at every stage of its development it has 
constituted a “rough accommodation” of interests in an 
effort to arrive at practical and workable solutions. 
Metropolis Theatre Co. v. City of Chicago, 228 U. S. 
69-70 (1913). One also must remember that the system 
here challenged is not peculiar to Texas or to any other 
State. In its essential characteristics the Texas plan for 
financing public education reflects what many educators 
for a half century have thought was an enlightened ap- 


u0 This Court has never doubted the propriety of maintaining 
political subdivisions within the States and has never found in the 
Equal Protection Clause any per se rule of “territorial uniformity.” 
McGowan ¥. Maryland, 366 U.S. 420, 427 (1961). See also Griffin 
x. County School Board of Prince Edward County, 377 U.S. 218, 
930-231 (1964); Salsburg v. Maryland, 346 U.S. 545 (1954). Ck 
Board of Education of Muskogee v. Oklahoma, 409 F. 2d 665, 668. 
(CA10 1969). 
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proach to a problem for which there is no perfect solution. 
We are unwilling to assume for ourselves a level of 
wisdom superior to that of legislators, scholars, and edu- 
cational authorities in 49 States, especially where the 
alternatives proposed are only recently conceived and no- 
where yet tested. The constitutional standard under the 
Equal Protection Clause is whether the challenged state 
action rationally furthers a legitimate state purpose or 
interest: McGinnis v. Royster, —- U.S. —,— (1973). 
We hold that the Texas plan abundantly satisfies this 
standard. 
TV 

In light of the considerable attention that has focused 
on the District Court opinion in this case and on its 
California predecessor, Serrano v Priest, 96 Cal. Rptr. 
601, 487 P. 2d 1241. 5 Cal. 3d 534 (1971), a cautionary 
postscript seems appropriate. I: cannot be questioned 
that the constitutional judgment reached by the District 
Ceurt. and approved by our dissenting brothers today 
would occasion in Texas and else vhere an unprecedented 
upheaval in public education. Some commentators have 
concluded that, whatever the co: tours of the alternative 
financing programs that might be devised and approved, 
the result could not avoid being a beneficial one. But. 
just as there is nothing simple ebout the constitutional 
issues involved in these cases, there is nothing simple or 


certain about predicting the ecnsequences of massive 


change in the financing and con‘rol of public education. 
Those who have devoted the must thoughtful attention 
to the practical ramifications of these cases have found 
no clear or dependable answers and their scholarship 


reflects no such unqualified confic ence in the desirability | 


of completely uprooting the existing system. 

The complexity of these problems is demonstrated by 
the lack of consensus with respect to whether it may be 
said with any assurance that the poor, the racial minori- 
ties, or the children in overburde: ed core-city school dis- 
tricts would be benefitted by abrogation of traditional 
modes of financing education. Unless there is to be a 
substantial increase in state expenditures on education 
across the board—an event the likelihood of which is 
open to considerable question 7""—these groups stand to 


4 Any alternative that calls for significant increases in expendi- 
tures for education, whether financed through increases in property 
taxation or through other sources of tax dollars such as income and 
sales taxes, is certain to encounter political barriers. At a time 
when nearly every State and locality is suffering from fiseal under- 
nourishment, and with demands for services of all kinds burgeoning 
and with weary taxpayers already resisting tax increases, there is 
considerable reason to question whether a decision of this Court 
nullifying present state taxing systems would result in a marked 
increase in the financial commitment to education. See Senate Select 
Comm. on Equal Educational Opportunity, 92d Cong.. 2d Sexs.. 
Toward Equal Eduestional Opportunity 339-345 (Comm. Print 
1972); Berke & Callahan. Serrano v. Priest: Milestone or Millstone 
for School Finance. 21 J. Pub. L. 23, 25-26 (1972): Simon. supra. 
nh. 62, at 420-421. In Texas it has been enlculated that 32.4 billion 
of additional school funds would be required to bring all schools 
in that State up to the present level of expenditure of all but the 
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realize gains in terms of increased per pupil expenditures 
only if they reside in districts that presently spend at 
relatively low levels. 7. e., in those districts that would 
benefit from the redistribution of existing resources. 
Yet recent studies have indicated that the poorest fam- 
ilies are not invariably clustered in the most iImpecunious 
school districts.'"? Nor does it now appear that there is 
any more than a random chance that racial minorities are 
concentrated in property-poor districts.’ Additionally, 
several research projects have concluded that any finanec- 
ing alternative designed to achieve a greater equality of 
expenditures is likely to lead to higher taxation and lower 
educational expenditures in the major urban centers,'" a 
result that would exacerbate rather than ameliorate exist- 
ing conditions in those areas. 

These practical considerations, of course. play no rols 
in the adjudication of the constitutional issues presente | 
here. But they serve to highlight the wisdom of the 
traditional liniitations on this Court’s function. The 
consideration und initiation of fundamental reforms wita 


_Tespect to stave taxation and education are matters re- 


served for the legislative processes of the various States, 
and we do no violence to the values of federalism and 
separation of powers by staying our hand. We hardly 
need add thav this Court’s action today is not to be 
viewed as placing its judicial imprimatur on the status 
quo. The need is apparent for reform in tax systems 
which may well have relied too iong and too heavily 
on the loeal property tax. And certainly innovative new 
thinking as to public education, its methods and its fund- 
ing, is necessary to assure both a higher level of qualit:7 
and greater uniformity of opportunity. These matters 


wealthiest districts——an amount more than double that currently be- 
ing spent on edueation. Texas Research League. supra, n, 20. aw 
16-Is. An amicus curiae brief filed_on behalf of almost 30 States, 
focusing on these practical consequences, claims with: some justifiea: 
tion that “each of the undersigned states... would suffer severe 
financial stringency.” Brief of Amict Curiae in Support of Ap- 
pellants, at 2 (filed by Atty. Gen. of Md. et al.). 

* See Note, supra, n. 53. See also authorities cited n. 114, infra. 

™ See Goldstein, supra, n. 38, at 526: C. Jencks, supra, n. 6, 


at 27; U.S. Comm'n on Civil Rights. Inequality in School Finane- 


ing: The Role of the Law 37 (1972). J. Coons. W. Clune & S. Sugar- 
man, supra, n. 13, at 356-357 n. 47. have noted that in California, for 
example, "59°C of minority students live in districts above the median 
average valuation per pupil.” In Bexar County by far the 
largest district—the San Antonio Independent School Dis- 
trict—is ubove the local average in both the amount of taxable 
wealth per pupil and in median family income. Yet 72% of its 


students are Mexican-Americans. And, in 1967-1968 it spent only 
a very few dollars less per pupil than the North East and North 


Side Independent School Districts, which have only 7% and 18% 
Mexican-American enrollment — respectively, Berke, Carnevale, 
Morgan & White, supra. n. 29, at 673, 

™4 See Senate Select Comm. on Equal Edueational Opportunity, 
92d Cong., 2d Sess., Ixsues in School Finance 129 (Comm. Print 1972) 
(monograph entitled “Inequities in School Finance” prepared by 
Protessors Berke and Callahan); U.S. Office of Education, Finances 
of Large-City School Systems: A Comparative Analysis (1972) 
(HEW publication); U.S. Comm'n on Civil Rights, supra, n. 113, 
at 33-36; Simon, supra, n. 62, at 410-411, 418. 
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merit the continued attention of the scholars who already 
have contributed much by their challenges. But the 
ultimate solutions must come from the lawmakers and 
from the democratic pressures of those who elect them. 


Reversed. 


Mr. Justice STEWART, concurring. 


The method of financing public schools in Texas. as 
in almost every other State, has resulted in a system of 
public education that can fairly be described as chaotic 
and unjust.t It does not follow, however, and I cannot 
find. that this system violates the Constitution of the 
United States. I join the opinion and judgment of the 
Court because I am convinced that any other course 
would mark an extraordinary departure from principled 
adjudication under the Equal Protection Clause of the 
Fourteenth Amendment. The uncharted directions of 
such a departure are suggested. I think, by the imagina- 
tive dissenting opinion my Brothvr MarsHa tu has filed 
taday. 

Unlike other provisions of the Constitution, the Equal 
Protection Clause confers no subs antive rights and cre- 
ates no substantive liberties.2. The function of the Equal 
Protection Clause, rather, is simply to measure the 
validity of classifications created by sthte laws. 

There is hardly a law on the books that does not affect 
some people differently from others. But the basic con- 
cern of the Equal Protection Clause is with state legisla- 
tion whose purpose or effect is to create discrete and 
objectively identifiable classes.* And with respect to such 
legislation, it has long been settled that the Equal Pro- 
tection Clause is offended only by laws that are invidi- 
ously discriminatory—only by classifications that are 
wholly arbitrary or capricious. See, e. gi, Rinaldi v. 
Yeager, 384 U. S. 305. This se:tled principle of con- 
stitutional law was compendiousiy stated in Mr. Chief 
Justice Warren's opinion for the Court in .feGowan v. 
Maryland, 366 U. S. 420, 425-426, in the- following 
words: 

“Although no precise formula has been developed, 
the Court has held that the Fourteenth Amend- 
ment permits the States a wide scope of discretion 
in enacting laws which affect some groups of citi- 


1See New York Times, March 11, 1973, p. 1, col. 1. 

2 There is one notable exception to the above statement: It has 
been established in recent vears that the Equal Protection Clause 
confers the substantive right to participate on an equal basis with 
other qualified voters whenever the State has adopted an electoral 
process for determining who will represent any segment of the State's 
population. See, e. g., Reynolds v. Sims, 377 UL 3. 553; Kramer vy. 
Union School District, 395 U.S. 621; Dunn v. Blumstein, 405 U.S. 
330, 336. But there is no constitutional right to vote, as such. 
Minor vy. Happersett, SS U.S. 162. lf there were such a right, 
both the Fifteenth Amendment and the Nineteenth Amendment 
would have been wholly unnecessary. 

* But see Bullock v. Carter, 405 U.s. 134. 
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zens differently than others. The constitutional 
safeguard is offended only if the classification rests 
on grounds wholly irrelevant to the achievement of 
the State’s objective. State legislatures are pre- 
sumed to have acted within their constitutional 
power despite the fact that, in practice, their laws 
result in some inequality. A statutory discrimina- 
tion will not be set aside if any state of facts rea- 
sonably may be conceived to justify it.” 

This doctrine is no more than a specific application of 
one of the first principles of constitutional adjudication— 
the basic presumption of the constitutional validity of a 
duly enacted state or federal law. See Thayer, The 
Origin and Scope of the American Doctrine of Consti- 
tutional Law, 7 Harv. L. Rev. 129 (1893). 

Under the Equal Protection Clause, this presumption 
of constitutional validity disappears when a State has 
enacted legislation whose purpose or effect is to create 
classes based uogn criteria that, in a constitutional sense, 
are inherently “suspect.” Because of the historic pur- 
pose of the Fcurteenth Amendment, the prime example 
of such a “suspect” classification is one that is based upon 
race. See, e.¢., Brown v. Board of Education, 347 U.S. 
483: McLaugi lin v. Florida, 379 U.S. 184. But there 
are other classifications that. at least in some settings, 
are also “suspect”—for example. those based upon na- 
tional origin’ alienage,* indigency.” or illegitimacy.’ 

Moreover, Guite apart from the Equal Protection 
Clause, a state law that impinges upon a substantive 
right or liberty ereated or conferred by the Constitution 
is, of course, »resumptively invalid, whether or not the 
law's purpose or effect is to create any classifications. 
For example. 2 law that provided that newspapers could 
be published only by people who had resided in the 
State for five years could be superficially viewed as invid- 
iously discriminating against an identifiable class in vio- 
latiun of the Equal Protection Clause. But, more 
uch a law would be invalid simply because it 
Numerous cases 11. 


basically. s 
abridged the reedom of the press. 
this Court illtstrate this principle. 
In refusing to invalidate the Texas system of financing 
its publie schools. the Court today apphes with thought- 
fulness and understanding the basic principles I have so 
sketchily summarized. First. as the Court points out. 
the Texas svstem has hardly created the kind of objec- 
tively identifiable classes that are cognizable under the 


+See Ovama v. California, 332 U, 8. 633, 644-646. 

*See Graham v. Richardson, 403 U. 3. 365, 372. 

“See Griffin vy. Mlinvis. 351 U.S. 12. “Indigency” means actual 
vr functional indigenev: it does not mean comparative poverty vis-d 
vis comparative affluence. See James v. Valtierra, 402 U.S. 137. 

>See Gomez v. Perez, —— U.S. —: Weber v. Actna Casualty & 
Surety Co., 406 U.S. 164 

~See, e.g. Mosley v. Police Dept. of City of Chicago, 40s U.S. 
W2 (free speech): Shapiro v. Thompson, 394 U3. OTs (freedom of 
miterstate travel): Williams v. Rhodes, 393 Ul 3. 23° (freedom of 
association): Skinner v. Oklahoma. 316 U.S. 535 Cliberty™ condi- 


rionally protected by Due Process Chiuuse of Fourteenth Amendment). 
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Equal Protection Clause." Second, even assuming the 
existence of such discernible categories, the classifica- 
tions are in no sense based upon constitutionally ‘“sus- 
pect” criteria. Third, the Texas system does not rest 
“on grounds wholly irrelevant to the achievement of the 
State's objective.” Finally, the Texas system limplnges 
upon no substantive constitutional rights or liberties. It 
follows, therefore, under the established principle re- 
affirmed in Mr. Chief Justice Warren's opinion for the 
Court in McGowan v. Maryland, supra, that the judg- 
nent of the District Court must be reversed. 


Mr. Justice BRENNAN, dissenting. 


Although I agree with my Brother Wuure that the 
Texas statutory scheme is devoid of any rational basis, 
and for that reason is violative of the Equal Protection 
Clause, I also record my disagreement with the Court’s 
rather distressing assertion that a right may be deemed 
“fundamental” for the purposes of qual protection anal- 
ysis only if it is “explicitly or iny licitly guaranteed by 
the Constitution.” Ante, at —. As my Brother Mar- 
SHALL convincingly demonstrates. our prior cases stand 
for the proposition that “fundamentality” is, in large 
measure, a function of the right’s importance in terms 
of the effectuation of those righ*s which are in fact 
constitutionally guaranteed. Thus. “[a]s the nexus be- 
tween the specific constitutional guarantee and the non- 
constitutional interest draws closer, the nonconstitutional 
interest becomes more fundamenial and the degree of 
judicial scrutiny applied when the interest is infringed 
on a discriminatory basis must be edjusted accordingly.” 
Post cate ee, 

Here, there can be no doubt that education is inextri- 

. cably linked to the right to partic.pate in the electoral 
process and to the rights of free speech and association 
guaranteed by the First Amendmert. See post, at : 
This being so, any classification affe ‘ting education must. 
be subjected to strict judicial scrutiny, and since even the 
State concedes that the Statutory scheme now before us 
cannot pass constitutional muster under this stricter 
standard of review, I can only conclude that the Texas 
school financing scheme is constitutionally invalid. 


-_—————________.. 


. 


Mr. Justice Wuite, with whom Mr. Jestice Dovc- 
LAs and Mr. Justice BRENNAN join, dissenting. 

The Texas public schools are financed through a com- 
bination of state funding, local property tax revenue, and 
some federal funds. Concededly, the system yields wide 


"See Aatzenbach v. Morgan, 384 U.S. O41, at 660 (Harlan, 2, 
dissenting), 

1The heart of the Texas system is embodied in an intricate series 
of statutory provisions which mike up Chapter 16 of the Texas Edu- 
cation Code, V. T.C.-4., Edneation Code § 16.01 et seq. See also 
V. T. C. A. Education Code $15.01 et seq. and § 20.10 et seq. 
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disparity in per-pupil revenue among the various dis- 
tricts. In a typical year, for example, the Alamo Heights 
district had total-revenues of $594 per pupil. while the 
Edgewood district had only $356 per student.2. The 
majority and the State concede, as they must, the exist- 
ence of major disparities in spendable funds. But the 
State contends that the disparities do not invidiously 
discriminate against children and families in districts 
such as Edgewood, because the Texas scheme is designed 
“to provide an adequate education for all, with local 
autonomy to go beyond that as individual school dis- 
tricts desire and are able. . It leaves to the people 
of each district the choice whether to go beyond the 
minimum and, if so, by how much."* The majority 
advances this rationalization: “While assuring a basic 
education for every child in the State. it permits and 
encourages a ]iwge measure of participation and control 
of each district's schools at the local level.” 

I cannot disigree with the proposition that local con- 
trol and local {ecisionmaking play an important part in 
our democratiz system of government. Cf. James v. 
Valherra, 402 ESP 137 e107 i Mvtuch may be left to 
local option, and this case would be quite different if it 
were true that the Texas system, while insuring mini- 
mum educational expenditures in every district through 
state funding, extends a meaningful option to all local 
‘districts to inevease their per-pupil expenditures and so 
to improve their children's education to the extent that 
increased funding will achieve that goal. The system 
would then arguably provide a rational and sensible 
method of achieving the stated aim of preserving an area 
for local initiat've and decision. 

The difficulty with the Texas system. however. is that 
it provides a meaningful option to Alamo Heights and 
like school districts but almost none to Edgewood and 
those other dist*icts with a low per-pupi real estate tax 
base. In these latter districts, no matter how desirous 
parents are of s\pporting their schools with greater reve- 
nues, it is impossible to do so through the use of the 
real estate property tax. In these districts the Texas 
system utterly fails to extend a realistic choice to par- 
ents, because the property tax. which is the only revenue- 
raismg mechanism extended to school districts. is prac- 
tically and legally unavailable. That this is the situa- 
tion may be readily demonstrated. 

Local school districts in Texas raise their portion of 
the Foundation School Program—the Local Fund -Assign- 
ment—by levying ad valorem taxes on the property 
located within their boundaries. In addition. the dis- 
tricts are authorized, by the state constitution and by 


* The figures discussed ure from Plaintiffs’ Exhibits 7. 8. and 12, 
The figures are from the 1967-1968 school vear. Because the various 
exhibits relied upon different attendance totals, the per pupil results 
do not precisely correspond to the gross figures quoted, The dispar- 
ity between districts, rather than the actual figures, is the important 
factor. 


‘Brief for Appellants, pp. 11-13, 35. 
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statute. to levy 


above the expe 
funds. 


Both the Edgewood and 


ad valorem property taxes in order to 
raise revenues to support educational spending over and 
nditure of Foundation School Program 


Alamo Heights districts are 


located in Bexar County, Texas. Student enrollment in) 


Alamo Heights 
pupil market yv 


is 5.432, in Edgewood 22.862, The 
alue of the taxable property in A 


per- 
lamo 


Heights is $49,078. in Edgewood 39.960. In a typical, 
relevant year, Alamo Heights had a maintenance tax 
rate of $1.20 and a debt service (bond) tax rate o 


ber $100 assessed evaluation, 
maintenance rate of 52¢ and a bond rate of 67¢, 
a} 


rates, when 
Alamo Heights 
$236,074 in bo 
maintenance do 


readily apparent, because of th 


$1.433.473 in Maintenance dollars 

nd dollars, and 

ars and $279,023 in Sond dollars. 
e 


between the districts. results. jn terns of revenue 


not correlate yw 
Alamo Heights. 


i] 
Edgewood $293,034 in 


f 20¢ 


While Edgewood had a 
These 
applied. to the respeetiye tax bases, yielded 


and 


as Is 


vaviance in tax bases 


s, do 


ith effort. in terms of tax rate. Thus, 


With a tax base approximately twice 


size of Edgewood's base. realized almost six times as 1 
maintenance dollars as Edgewood by using a tax 


only approxima 


arly, Alamo Heights realized slight 


by using a bonc 
by Edgewood, 


Nor is Edgewood’s revenue raising »otential only ¢ 
cient when compared with Alamo Heights. 0 


tely two and one-half times larger. 


1 tax rate less than one-third of that 


rth 


e the 
nany 
rate 


everae 


ly fewer bond dollars 


used 


East 


District has taxable property with £ per-pupil market 
value of approximately $31,000. but total taxable prop- 


erty approxima 


tely four and one-half times that of Edge- 
Fast 


Wood. Applying a maintenance rate 9f $1. North 


ylelded $2,818. 


less than twice 
than 10 times t} 


than four time 
rate. 

Plainly, were 
the Edgewood 
far greater reve 
plying those sa 
Edgewood to 2 


148. Thus. because 0° its superior tax 
base. North East was able to apply ¢ tax rate sli 


ghtly 
that applied by Edgewood and yield more 


le Maintenance dollars. Similarly, North 
Hast, with a bond rate of 45¢, yielded $1,249,159 


more 


s Edgewood's yield with two-thirds the 


Alamo Heights or North Fast to apply 


tax rate to its tax base, it would 


hues than Edgewood is able to vielk 


me rates to its base. Conversely, 


pply the Alamo Heights or North 


rates to its base. the yield would be far smaller 
the Alamo Heights or North East yields. The disp 


is, therefore, currently oper 


wood is unden} 


tics in the record that 


vield 
| ap- 
were 
Fast 
than 
arity 


ative and it’s impact on Edge- 


ably serious. It is evident from statis- 


show that, applying an equalized 


tax rate of S5e per $100 assessed valuation, Alamo 


Heights was able to provide approximately 
pupil in local revenues over and 


Assignment. Th 


an equalized tax rate of $1.05 


con, 826 per p 
Assignment... | 


* Variable assess 
-ppellants do not, 
oO a small extent, 


1 Edgewood, on the other hand. 


$330 per 
above the Local Fund 


with 


ber $100 of assessed valua- 


upil was raised beyond the Local Fund 
n Alamo Heights, total per-pupil reve- 


nent practices are also revealed in. this re 
however, contend that this factor accounts, 
for the interdistriet disparities, 


: 
PONG 


even 


nues from local, state, and federal funds was $594 per 
pupil, in Edgewood $356. 

In order to equal the highest yield in any other Bexar 
County district: Alamo Heights would be required to tax 
at the rate of 68¢ per $100 of assessed valuation, Edge- 
wood would be required to tax at the prohibitive rate of 
$5.76 per $100. But state law places a $1.50 per $100 
ceiling on the maintenance tax rate, a limit that would 
surely be reached Jong before Edgewood attained an 
equal yield. Edgewood is thus precluded in law, as well 
as in fact. from achieving a yield even close to that of 
some other districts, 

The Equal Protection Clause permits discriminations 
between classes but requires that the classification bear 
some rational relationship to a permissible object sought 
to be attained by the statute. It is not enough that the 
Texas system before us secks to achieve the valid, rational 
purpose of maximizing local initiative; the means chosen 
by the State must also be rationally related to the end 
sought to be achieved. As the Court stated just last 
Term in Weber v. 4 etna Casually ct Surety Co., 406 U.S. 
164. 172 (1979): 

“The tests te determine the validity of state stat- 
utes under the Equal Protection Clause have been 
variously expressed, but this Court requires, at a 
minimum, that a Statutory classification bear some 
rational relatiouship to a legitimate state purpose. 
Morey v. Doud, 354 U. S. 457 (1957); Williamson 
v. Lee Optical Co., 348 Le Sy 485 (1955); Gulf, 
Colorado & Santa Fé R. Co. v. Ellis, 165 Lab 156 
(1897); Yuck Wo vy. Hopkins, 118: S356 (1886).” 


Neither Texas nor the majority heeds this rule, Tf 
the State aims at maximizing local initiative and local 
choice, by permitting school districts to resort to the real 
Property tax if they choose to do so. it utterly fails in 
achieving its purpose in districts with property tax bases 
so low that there is little if any Opportunity for interested 
parents. rich or poor, to augment school district revenues. 
Requiring the State to establish only that unequal treat- 
ment is in furtherance of a permissible goal, without also 
requiring the State to show that the means chosen to 
effectuate that goal are rationally related to its achieve- 
ment, makes equal protection analysis no more than an 
empty gesture.“ In my view, the parents and children 


°The per pupil funds received from state, federal, and other 
sources, while not precisely equal, do not account for the large dif- 
ferential and are not directly attacked in the present caxe. 

° The State of Texas ‘ppears to concede that the choice of whether 
or not to go bevond the stite-provided minimum “is easier for some 
districts than for others, Those districts with large amounts of tax- 
able property ean produce more revenue at a lower tax rate and 
will provide their children with more expensive edueation.” Brief 
for Appellants, p. 35. The State nevertheless insists that distriets 
have a choice and that the people in each district have exercised 
that choice by providing some reul property tax money over and 
above the minimum funds guaranteed by the State. Like the ma- 
jority, however, the State fails to expliin why the Equal Protection 
Clause ix aot vioktted or how its goal of providing local government 
With realistic choices as to how much money should be expended 
on education is implemented where the system makes it much more 
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in Edgewood, and in like districts, suffer from an invidious 
discrimination violative of the Equal Protection Clause. 

This does not, of course, mean that local control may 
not be a legitimate goal of a school financing system. 
Nor does it mean that the State must guarantee each 
district an equal per-pupil revenue from the state school 
financing system. Nor does it mean, as the majority 
appears to believe, that, by affirming the decision below, 
this Court would be “interposing on the States inflexible 
constitutional restraints that could cireumscribe or han- 
dicap the continued research and experimentation so vital 
to finding even partial solutions to educational problems 
and to keeping abreast of ever changing conditions.” 
On the contrary, it would merely mean that the State 
must fashion a financing scheme which provides a rational 
basis for the maximization of local control, if local control 
is to remain a goal of the system, and not a scheme with 
“different treatment be[ing] accorded to persons placed 
by a statute into different classes on the basis of criteria 
wholly unrelated to the objective of tha* statute.” Reed 
v. Reed, 404 U.S. 71, 75-76 (1971). 

Perhaps the majority believes that the major disparity 
in revenues provided and permitted by the Texas system 
is inconsequential. I cannot agree. however, that the 
difference of the magnitude appearing in this case can 
sensibly be ignored, particularly since the State itself 
considers it so important to provide opportunities to ex- 
ceed the minimum state educational expenditures. 

There is no difficulty in identifying the class that is 
subject to the alleged discrimination and that is entitled 
to the benefits of the Equal Protection Clause. I need go 
uo farther than the parents and children in the Edgewood 
district, who are plaintiffs here and who assert that they 
are entitled to the same choice as Alamo Heights to 
augment local expenditures for schools but are denied 
that choice by state law. This group constitutes a class 
sufficiently definite to invoke the protection of the Con- 
stitution. They are as entitled to the protection of the 
Equal Protection Clause as were the voters in allegedly 
unrepresented counties in the reapportionment cases. 
See, e. g., Baker v. Carr, 369 U.S. 186, 204-208 (1962); 
Gray v. Sanders, 372 U. S. 368, 375 (1963): Reynolds v. 
Sims, 377. U.S. 533, 554-556 (1964). And in Bullock v. 
Carter, 405 U.S. 134 (1972), where a challenge to the 
Texas candidate filing fee on equal protection grounds 
was upheld, we noted that the victims of alleged diserimi- 
nation wrought by the filing fee “cannot be described by 
reference to ciserete and precisely defined segments of 
the community as is typical of inequities challenged 
under the Equal Protection Clause,” but concluded that 
“we would ignore reality were we not to recognize that 
this system falls with unequal weight on voters, as well 
as candidates, according to economie status.” /d., at 144. 


difficult for some than tor others to provide additional educational 
funds and where ax a practical and legal matter it is impossible for 
some districts to provide the educational budgets that other dis- 
triets can make available from real property tax revennes, 
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Similarly, in the present case we would blink reality to 
ignore the fact that school districts, and students in the 
end, are differentially affected by the Texas school fi- 
nancing scheme with respect to their capability to sup- 
plement the Minimum Foundation School Prograin. At 
the very least, the law discriminates against those ehil- 
dren and their parents who live in districts where the 
per-pupil tax base is sufficiently low to make impossible 
the provision of comparable school revenues by resort to 
the real property tax which is the only device the State 
extends for this purpose. 


Mr. Justice MarsHALL, with whom Mr. JusTICE 


Dove.as concurs, dissenting. 


The Court today decides, in effect, that a State may 
constitutionally vary the quality of education which it 
offers its children in accordance with the amount of tax- 
able wealth located in the school districts within which 
.they reside. The majority's decision represents an abrupt 
departure from the mainstream of recent state and 
fecleral court decisicus concerning the unconstitutionality 
of state educational financing schemes dependent upon 
taxable local wealtl.' More unfortunately, though, the 
Inajority’s holding can only be seen as a retreat from our 
historic commitmert to equality of educational oppor- 
tunity and as unsupportable acquiescence in a system 
which deprives children in their earliest years of the 
chance to reach their full potential as citizens. The 
Court does this despite the absence of any substantial 
justification for a scnaeme which arbitrarily channels edu- 
cational resources 1 accordance with the fortuity of 
the amount of taxalble wealth within each district. 

In my judgment, the right of every American to an 
equal start in life, so far as the provision of a state serv- 
ice as important as education is concerned, is far too 
vital to permit state discrimination on grounds as tenuous 
as those presented by this record. Nor can I accept the 
notion that it is sufficient to remit these appellees to the 
vagaries of the political process which. contrary to the 
majority’s suggestion, has proven singularly unsuited to 
the task of providing a remedy for this discrimination.2 


1See Van Dusartz v. Hatfield, 334 F. Supp. 870 (Minn. 1971); 
Mulliken v. Green, —— Mich. ——, —- N. W. 2d — (1972); Serrano 
v. Priest. > Cal 3d ast, 487 P. 2d 1241, 96. Cal Rptr..601 (971); 
Robinson v. Cahill, 11S N. J. Super. 223, 287 A. 2d is7, 119 N. J. 
Super. 40, 289 A. 2d 569 (1972): Hollins v. Shofstall, Civil No: 
C=253652" (Super. Ct. Maricopa Civ., Ariz., July 7, 1972). 
Sweetwater County Planning Comm. for the Organization of School 
Districts vo Hinkle, 491 P. 2d 1284 (Wyo. 1971), juris. relinquished , 
493 P, 2d 1050 (Wyo, 1972). 


See also 


*The District Court in this ease postponed decisions for some 
two vears in the hope that the Texas Legislature would remedy 
the gross disparities in treatment inherent in the Texas financing 
scheme. It was only after the legislature failed to act in its 1971 
Regular Session that the District Court, apparently reeognizing the 
lack of hope for self-ininiated legislative reform, rendered its decision, 
League, Public School Finanee Problems in 
1972). The strong vested iterest of 


See Texas Research 
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- for one, am unsatisfied with the hope of an ultimate 
political” solution sometime in the indefinite future 
~hile, in the meantime, countless children unjustifiably 
-sceive inferior educations that “may affect their hearts 
end minds in a way unlikely ever to be undone.” Brown 
-- Board of Education, 347 U. 5. 483, 494 (1954). I must 
-herefore respectfully dissent. 


] 


The Court acknowledges that “substantial interdis- 
-rict disparities in school expenditures” exist in Texas, 
ante, at and that these disparities are “largely at- 
-ributable to differences in the amounts of money col- 
sected through local property taxation,” ante, at —. 
But instead of closely examining the seriousness of these 
disparities and the invidiousness of the Texas financing 
scheme, the Court undertakes an elaborate exploration 
of the efforts Texas has purportedly made to close the 
gaps between its districts in terms of levels of district 
wealth and resulting educational funding. Yet, how- 
ever praiseworthy Texas’ equalizing efforts, the issue i 
this case is not whether Texas is doing its best to amelhio- 


rate the worst features of a discriminatory scheme, but 
rather whether the scheme itself is in fact unconstitu- 
tionally discriminatory in the face of the Fourteenth 
Amendment’s guarantee of equal protect ion of the laws. 
When the Texas financing scheme is taken as a whole, I 
do not think it can be doubted that it produces a dis- 
criminatory impact on substantial numbers of the school- 
age children of the State of Texas. 


A 


Funds to support public education in Texas are de- 
rived from three sources: local ad valorem property taxes, 
the Federal Government; and the state government.” 
It is enlightening to consider these in order. 

Under Texas law the only mechanism provided the 
local school district for raising new, unencumbered reve- 
nues is the power to tax property located within its 
boundaries! At the same time, the Texas financing 


ee 


property rich districts in the existing property tax scheme poses a 
substantial barrier to self-initiated legislative reform in educational 
financing. See N. Y. Times, Dec. 19, Wr att, cole 1 

3Texas provides its school districts with extensive bonding au- 
thority to obtain capital both for the acquisition of school sites and 
“the construction and equipment of school buildings,’ Tex. Educ. 
Code Ann. § 20.01, and for the acquisition, construction, and main- 
tenance of “gymmnesia, stadia, and other recreational facilities,” 
id., §§ 20.21-20:22. While such private eapital provides a fourth 
source of revenue, it is, of course, only temporary in nature since 
the principal and interest of all bonds must ultimately be paid 
out of the receipts of the local ad valorem property tax, see id., 
§§ 20.01, 20.04, except to the extent that outside revenues derived 
from the operation of certain facilities, such as gymnasium, are 
employed to repay the bonds issued thereon, see ul.. §§ 20.22, 20.25, 


4See Tex. Const,, Art. 7, §3: Tex. Edue. Code Ann. § 20.01-.02. 
As a part of the property tax scheme, bonding authority is con- 
ferred upon the local school districts, see n. 3, supra. 
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scheme effectively restricts the use of monies raised by 
local property taxation to the support of public educa- 
tion within the boundaries of the distriet in which they 
are raised, since any such taxes must be approved by a 
majority of the property-taxpaying voters of the district. 

The significance of the local property tax element of 
the Texas financing scheme is apparent from the fact that 
it provides the funds to meet some 40% of the cost of 
public education for Texas as a whole.’ Yet the amount 
of revenue that any particular Texas district can raise 
is dependent on two factors—its tax rate and its amount 
of taxable property. The first factor is determined by 
the property-taxpaying voters of the district.’ But re- 
gardless of the enthusiasm of the local voters for public 
education. the second factor—the taxable property wealth 
of the district-—necessarily restricts the district's ability 
to raise funds to support public education.© Thus, even 
though the voters of two Texas districts may be willing 
to make the same tax effort, the results for the districts 
will be substantially different if one is property rich while 
the other is property poor.. The necessary effect of the 
Texas local property tax is, in short, to favor property 
rich districts and to ‘lisfavor property poor ones. 

The seriously disparate consequences of the Texas 
local property tax, ‘shen that tax is considered alone, 
are amply illustratec by data presented to the District 
Court by appellees. These data included a detailed study 
of a sample of 110 Texas school districts” for the 1967- 
1968 school year conducted by Professor Joel S. Berke of 
Syracuse University’s Educational Finance Policy Insti- 
tute. Among other things, this study revealed that the 
10 richest districts examined, each of which had more 
than $100,000 in taxable property per pupil, raised 
through local effort en average of $610 per pupil, whereas 
the four poorest districts studied, each of which had less 
than $10,000 in taxable property per pupil, were able 


5 See Tex. Educ, Code Ann. § 20.04. 

6 For the 1970-1971 school year, the precise figure was 41.1%. 
See Texas Research League, supra, n. 2, at 9. 

7See Tex. Educ. Code Ann. § 20.04. 

Theoretically, Texas law limits the tux rate for public school 
maintenance, see id.,.§ 20.02, to 31.50. per $100 valuation, see 
id., § 20,04 (d). However, it does not appear that any Texas 
district presently taxes itself at the highest rate allowable, although 
some poor districts are approaching it, see App., at 174. 

8 Under Texas law local districts are allowed to employ differing 
bases of assexsment—a fact that introduces a third variable into the 
local funding, See Tex, Educ. Code Ann. § 20.03. But neither 
party has suggested that this factor is responsible for the disparities 
in revenues available to the various districts. Consequently, I be- 
lieve we must deal with this case on the assumption that differences 
in local methods of assessment do not meaningfully affeet the revenue 
raising power of local districts relative to one another. The Court 
apparently admits as much. It should be noted, 
moreover, that. the main set of data introduced before the District 
Court to establish the disparities at issue here was based upon 


See, ante, au = 


“equalized taxable property” values which had been adjusted to 
correct for differing methods of assessinent. See App. C to Affidavit 
of Professor Joel S. Berke. 


® Texas has approximately 1,200 school districts. 
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to raise only an average of $63 per pupil.” And, as the 
Court effectively recognizes, ante, at ——, this correlation 
between the amount of taxable property per pupil and 
the amount of local revenues per pupil holds true for the 
96 districts in between the richest and poorest districts." 
It is clear, moreover, that the disparity of per pupil 
revenues cannot be dismissed as the result of lack of local 
effort—that is, lower tax rates-—-by property poor dis- 
tricts. To the contrary, the data presented below in- 
dictate that the poorest districts tend to have the highest 
tax rates and. the richest districts tend to have the lowest 
tax rates.” Yet, despite the apparent extra effort being 
made by the poorest districts, they are unable even to 
begin to match the richest distriets in terms of the pro- 
duction of local revenues. For example. the 10 richest 
districts studied by Professor Berke were able to pro- 
duce $585 per pupil with an equalized tax rate of 31¢ 
on $100 of equalized valuation, but the four poorest dis- 
tricts studied, with an equalized rate of 707 on $100 of 
equalized valuation, were able to produce only 860 per 
pupil.’ Without more, this state imposed system of 
éducational funding presents a serious picture of widely 
varying treatment of Texas school districts, and thereby 
of Texas school children, in terms cf the amount of funds 
available for public education. 
Nor are these funding variations corrected by the other 
aspects of the Texas financing scheme. The Federal Gov- 
ernment provides funds sufficient to cover only some 10% 
of the total cost of public education in Texas." Further- 
more, while these federal funds are not distributed in 
Texas solely on a per pupil basis, xppellants do not here 
contend that they are used in such a way as to ameliorate 
significantly the widely varying ccnsequences for Texas 
school districts and school children of the local property 


16 See App. I, infra. 

11 See id. Indeed, appellants acknowledge that the relevant data 
from Professor Berke’s afidavit show “a very positive correlation, 
0.973, between market value of taxable property per pupil and 


state and local revenues per pupil.’ Reply Brief for Appellants 6, 


n. 9. 
While the Court takes issue with much of Professor Berke’s data 
and conclusions, ante, at ——, nn. 3S and —, I do not understand 


its criticisms to run to the basie finding of a correlation between 
taxable district property per pupil and local revenues per pupil. 
The critique of Professor Berke’s methodology upon which the Court 
relies, see Goldstein, Interdistrict Inequalities in School Financing: A 
Critical Analysis of Serrano y. Priest, and its Progeny, 120 UC. Pa. 
L. Rev. 504, 523-525, nn. 67 and 71 (1972), is directed only at the 
suggested correlations between family income and taxable district 
wealth and between race and taxable district wealth. Chbviously, 
the appellants do not question the relationship in Texas between 
taxable district wealth and per pupil expenditures; and there is no 
basis for the Court to do so, whatever the criticisms that may be 
leveled at other aspects of Professor Berke's study, sce mfra, n. 55. 

128ee App. II, mfra. 

See Lbid. 

™ For the 1970-1971 school vear, the precise figure was 10.99%. 
See Texas Research League, supra, n. 2, at 9. 
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tax element of the state financing scheme.” 

State funds provide the remaining some 50% of the 
monies spent on public education in Texas.’ Techni- 
cally, they are distributed under two programs. The 
first is the Available School Fund, for which provision 
is made in the Texas Constitution.” The Available 
School Fund is comprised of revenues obtained from a 
number of sources, including receipts from the state ad 
valorem property tax, one-fourth of all monies collected 
by the occupation taxes, annual contributions by the 
legislature from general revenues. and the revenues de- 
rived from the Permanent School Fund.'* For the 1970- 
1971 school year the Available School Fund contained 
$296,000,000. ‘The Texas Constitution requires that this 
money be distributed annually on a per capita basis '” to 
the local school districts. Obviously such a flat grant 
could not alon2 eradicate the funding differentials at- 
tributable to tie local property tax. Moreover, today 
the Available Schoo] Fund is in reality simply one face 
of the second state financing program, the Minimun 
Foundation Sceaool Program,2" since each district's an- 
nual share of the Fund is deducted from the sum to which 
the district is *ntitled under the Foundation Program. ’* 

The Minimum Foundation School Program provides 
funds for thre» specific purposes: professional salaries, 
current operating expenses, and transportation expenses.” 
The State pays, on an overall basis, for approximately 
80% of the cost of the Program; the remaining 20% is 
distributed among the local school districts under the 
Local Fund Assignment.** Each district’s share of the 
Local Fund Assignment is determined by a complex 
“economic index’ which is designed to allocate a large” 
share of the costs to property rich districts than to prop 


15 Appellants made such a contention before the District Court bu 
apparently have ‘bandoned it in this Court. Indeed, data intro 
duced in the Dist ict Court simply belies the argument that federa 
funds have a significant equalizing effect. See App. I, infra. And 
as the District Court observed, it does not follow that remedia 
action by the Federal Government would excuse any unconstitutional 
discrimination effected by the state financing scheme. 337 F. Supp. 
280, 284. 

16 For the 1970-197] school vear, the precise figure was 48%. See 
Texas Research League, supra, n. 2, at 9. 

17 See Tex. Const., Art. 7, §5 (Supp. 1972). 
Code Ann. § 15.01 (b). 

1% See Tex. Educ. Code Ann. § 15,01 (b). 

The Permanent School Fund is, in essenee, a public trust imitially 
endowed with vast quantities of public land, the sale of which 
has provided an enormous copus that in turn produces substantial 
annual revenues which are devoted exclusively to publie education. 
See Tex. Const., Art. 7, §5 (Supp. 1972). See also V Report of 
the Governor's Committee on Publie School Education, The Chal- 
lenge and the Chanee LL (1969) (hereinafter Texas. Governor's Com- 
mittee Report). 

This is determined from the average daily attendance within 
exch district for the preceding year. Tex. Edue., Code Ann. 
§ 15.01 (ce). 

20 See id., $§ 16.01-16.975, 

21 See id.. §$ 16.71 (2), 16.79. 

22 See id., $$ 16.301-16.316, 16.45, 16.51-16.63. 

28 See id., §§ 16.72-16.73, 16.76-16.77. 


See also Tex. Edue. 
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erty poor districts.** Each district pays its share with 
revenues derived from local property taxation. 

The stated purpose of the Minimum Foundation School 
Program is to provide certain basic funding for each 
local Texas school district.” At the same time. the Pro- 
gram was apparently intended to improve, to some de- 
gree, the financial position of property poor districts 
relative to property rich districts, since—through the use 
of the economic index—an effort is made to charge a 
disproportionate share of the costs of the Program to 
rich districts.” It bears noting, however, that substan- 
tial criticism has been leveled at the practical effective- 
ness of the economic index system of local cost alloca- 
tion.” In theory, the index is designed to ascertain the 
relative ability of each district to contribute to the Local 
Fund Assignment from local property taxes. Yet the 
index is not developed simply on the basis of each dis- 
trict’s taxable wealth. It also takes into account the 
district's relative income from man ifacturing, mining, and 
agriculture, its payrolls, and its scholastic population.*® 
Tt is difficult to discern precisely | ow these latter factors 
are predictive of a district’s re ative ability to raise 
revenues through local property taxes. Thus. in 1966; 
one of the consultants who originally participated in the 
development of the Texas econemie’ index adopted in 
1949 told the Governor's Comii tee on Publie Educa- 
tion: * “The Economie Index a:proach to evaluating 
local ability offers a little bette: measure than sheer 
chance but not much.” 

Moreover, even putting aside these criticisms of the 
economic index as a device for achieving meaningful 
district wealth equalization through cost allocation, poor 
districts still do not necessarily receive more state aid 
than property rich districts. For the standards which 
currently determine the amount received from the Foun- 
dation Program by any particular district *’ favor prop- 


*4See id., §§ 16.7£16.76. The formula for calculating each dis- 
trict’s share is described in V Texas Governor's Committee Report 


7° See Tex. Educ. Code Ann. § 16.01. 

*6 See V Texas Governor's Committee Report 40-41. 

?* See id., at 45-67; Texas Research League, Texas Publie Schools 
Under the Minimum Foundation Program—An Evaluation: 1949- 
1954, 67-68 (1954). 

28 Technically, the economic index involves a two step calculation. 
First, on the basis of the factors mentioned above, each Texas 
county’s share of the Local Fund Assignment is determined. Then 
each county’s share is divided among its school districts on the 
basis of their relative shares of the count v's assessable wealth. See 
Tex. Edue. Code Ann. §§ 16.74-16.76; V Texas Governor's Commit- 
tee Report 43-41; Texas Research League, Texas Public School 

Finance: A Majority of Exceptions 6-S (2d Interim Report 1972). 
="V Texas Governor's Committee Report 48, quoting statement of 
Dr. Edgar Morphet. 

*°'The extraordinarily complex standards are stummarized in V 
Texas Governor's Committee Report 41-43. 

The key clement of the Minimum Foundation School Program 
is the provision ot funds for professional salarics—more partictuaerly, 
for teacher salaries. The Program provides each district with funds 
to pay its professional payroll as determined by certain state stand- 

ards, See Tex. due, Code Ann. $$ 16.301-16.316, If the district 
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erty rich districts.” Thus, focusing on the same Edge- 
wood Independent and Alamo Heights School Districts 
which the majority uses for purposes of illustration, we 
find that in 1967-1968 property rich AJamo Heights,” 
which raised $333 per pupil on an equalized tax rate of 
85¢ per $100 valuation, received $225 per pupil from the 
Foundation Program, while property poor Edgewood,?% 
which raised only $26 per pupil with an equalized tax 
rate of $1.05 per $100 valuation, received only $222 per 
pupil from the Foundation Program.** And, more recent 
data, which indicates that for the 1970-1971 school vear 
Alamo Heights received $491 per pupil from the Program 
while Edgewocd received only $356 per pupil, hardly sug- 
gests that the wealth gap between the districts is being 
narrowed by the State Program. To the contrary, 
whereas in 1967-1968 Alamo Heights received only $3 per 
pupil or about 1%, more than Edgewood in state aid. by 
1970-1971 the gap had widened to a difference of $135 per 
pupil, or abou 88%.** It was data of this character that 
fails to pay its teachers at the levels determined by the state stand- 

§$ 16.501 (¢). 

At the same time, districts are free to pay their teachers salaries in 


urds it receives nothing from the Program. See id.. 


excess of the lev-l set by the state standards, using local revenues— 
that is, property tax revenue—to make up the difference, sce id., 
§ 16.30] (a). 

The state salary standards focus npon two factors: the educational 
level and the exporience of the district's teachers, See i”. $$ 16.501- 
15.316. The higher these two factors are, the more funds the dis- 
triet will receive from the Foundation Program for professional 
salaries, 

It shonld be cpparent that the ner etfect of this scheme is to 
provide more assstunce to property rich districts than to property 
poor onex, For ich distriets are able to pay their teachers, out of 
local funds, salary’ increments above the state minimum levels. 
Thus, the rich districts are able to attract the teachers with the best 
education and the most experience. To complete the circle, this 
then means, giver the state standards, that the rich districts receive 
more trom the Fc andation Program for professional salaries than do 
poor districts. A portion of Professor Berke’s study vividly illus- 
trates the impact of the State’s standards on districts of varving 
wealth. See App. III, infra. 

%2TIn 1967-1968, Alamo Heights School District had $49.47S in 
taxable property per pupil. See Berke Affidavit, Table VII, App., 
at 216) 

*8 In 1967-1968, Edgewood Independent School District had $5,960 
in taxable property per pupil. bid. 

S47 fail to understand the relevance for this ease of the Court’s 
suggestion that if Alamo Heights School District, which is approxi- 
mately the same physical size as Edgewood Independent School Dis- 
trict but which has only one-fourth as many students, had the same 
number of students as Edgewood, the former's per pupil expenditure 
would be considerably closer to the latter's. Ante, at —,n. 33. Ob- 
viously, this is true, but it does not alter the simple fact that Edge- 
wood does have four times as many students but not four times as 
much taxable property wealth. From the perspective of Edge- 
wood’s school children then—the perspective that ultimately counts 
here—Edgewood is clearly a much poorer district than Alamo 
Heights. The question here is not whether districts have equal tax- 
able property wealth in absolute terms, but whether districts have 
differing taxable wealth given their respective school-age populations. 

35 In the face of these gross disparities in treatment which experi- 
ence with the Texas financing scheme has revealed, I cannot aecept 
the Court's suggestion that we are dealing here with 4 remedial 
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prompted the District Court to observe that “the cur- 
rent [state aid] system tends to subsidize the rich at 
the expense of the poor, rather than the other way 
around.” * 337 F. Supp. 280, 282. And even the ap- 
pellants go no further here than to venture that the 
Minimum Foundation School Program has “a mildly 
equalizing effect.” * 

Despite these facts, the majority continually empha- 
sizes how much state aid has, in recent years, been given 
to property poor Texas school districts. What the Court 
fails to emphasize is the cruel irony of how much more 
state aid is being given to property rich Texas school 
districts on top of their already substantial local property 
tax revenues.*®> Under any view, then, it is apparent that 
the state aid provided by the Foundation Schoo! Program 
fails to compensate for the large funding variations attrib- 
utable to the local property tax element of the Texas 
financing scheme. And it is these stark differences in the 
treatment of Texas school districts and school children 
inlierent in the Texas financing scheme, not the absolute 
amount of state aid provided to any particular school dis- 
trict. that are the crux of this case. There can, moreover, 
be no escaping the conclusion that the local property tax 
which is dependent upon taxable district property wealth 
is an essential feature of the Texas scheme for financing 
public education.” 


B 


The appellants do not deny the disparities in educa- 
tional funding caused by variaticas in taxable district 
property wealth. They do contend however, that what- 
ever the differences in per pupil syending among Texas 


scheme to which we should accord substantial deference because of 
its accomplishments rather than criticize it for its failures. Avite, 
at —-. Moreover, Texas’ financing scheme is hardly remedial legis- 
lation of the type for which we have previously shown substantial 
tolerance. Such legislation may in fact extend the vote to “persons 
who otherwise would be denied it by svate law,” Katzenbach v. 
Morgan, 384 U. S. 641, 657 (1966), or it may eliminate ihe evils of 
the private bail bondsman, Schilb v. Kuebel, 404 U.S) 357 (1971). 
But those are instances in which a legislative body has sought to 
remedy problems for which it cannot be said to have been directly 
responsible. By contrast, public education 1s the function of the 
State in Texas, and the responsibility for any defect in the financing 
scheme must ultimately rest with the State. It is the States own 
scheme which has caused the funding preblem, and, thus viewed, that 
scheme can ‘hardly be deemed remedial. 

36 Compare App. I, infra. 

47 Brief for Appellants 3. 

28-Thus, in 1967-1968, Edgewood had a total of $248 per pupil in 
state and local funds compared with a total of 3558 per pupil for 
Alamo Heights. See Berke Affidavit, Table X, App., at 219. For 
1970-1971, the respective totuls were S418 and 3913. See Texas 
Research League, supra, n. 2, at 14. 

39 Not only does the local property tax provide approximately 
40% of the funds expended on public education, but it is the onlu 
source of funds for such essential aspects of educational financing as 
the payment of school bonds, see n. 5, supra, and the payment of 
the district's share of the Local Fund Assignment, as well as for 
nearly all expenditures above the mininuuns established by the 
Foundation Program, 


districts, there are no discriminatory consequences for the 
children of the disadvantaged districts. They recognize 
that what is at stake in this case is the quality of the 
publie education provided Texas children in the districts 
in which they live. But appellants reject the suggestion 
that the quality of education in any particular district 
is determined by money—beyond some minimal level of 
funding which they believe to be assured every Texas 
district by the Minimum Foundation School Program. 
In their view. there is simply no denial of equal educa- 
tional opportunity to any Texas school children as a re- 
sult of the widely varying per pupil spending power pro- 
vided districts under the current financing scheme. 

In my view, shough, even an unadorned restatement 
of this contention is sufficient to reveal its absurdity. 
Authorities concerned with educational quality no doubt 
disagree as to te significance of variations in per pupil 
spending.” Indeed, conflicting expert testimony was pre- 
sented to the Tstrict Court in this case concerning the 
effect of spencing variations on educational achieve- 
ment. We si:. however. not to resolve disputes over 
educational theory but to enforce our Constitution. 
It is an inescepable fact that if one district has more 
funds available per pupil than another district, the 
former will heve greater choice in educational plan- 
ning than will the latter. In this regard, I believe 
the question of .liscrimination in educational quality must 
be deemed to ve an objective one that looks to what 
the State provides its children, not to what the children 
are able to de with what they receive. That a child 
forced to atterd an underfunded school with poorer 
physical facilities, less experienced teachers, larger classes, 
and a narrower range of courses than a school with sub- 
stantially more funds—and thus with greater choice in 
educational plaaning—may nevertheless excel is to the 
credit of the caild, not the State, ef. Missourt ex rel. 
Gianes v. Canada, 305 U. S. 337, 349 (1938). Indeed, 
who can ever iveasure for such a child the opportunities 
lost and the talents wasted for want of a broader, more 
enriched education? Discrimination in the opportunity 
to learn that is afforded a child must be our standard. 


49 Compare, e. g. J. Coleman, et al., Equality of Educational Op- 
portunity 290-330 (1966), Jencks, The Coleman Report and the 
Conventional Wisdom, in On Equality of Edueational Opportunity 
69, 91-104 (F. Mosteller & D. Moynihan, ed. 1972), with e. g., 
J. Gutherie, G. Kleindorfer, H. Levin, & R. Stout, Schools and 
Inequality 79-90 (1971); Kiesling, Measuring a Local Government 
Service: A Study of School Districts in New York State, 49 Rev. 
Econ. & Statistics 656 (1957). 

41 Compare Berke Deposition, at 10 (“{D]ollar expenditures are 
probably the best way of measuring the quality of education afforded 
students... .”), with Graham Deposition, at 3 (“ {I]t is not just 
necessarily the money, no. It is how wisely you spend it.”). It 
warrants noting that even appellants’ witness, Mr. Graham, quali- 
fied the importanee of money only by the requirement of wise 
expenditure. Quite obviously, a district which is property poor is 
powerless to match the education provided by a property rich dis- 
trict assuming each district allocates its funds with equal wisdom, 
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Hence, even before this Court recognized its duty to 
tear down the barriers of state enforced racial segrega- 
tion in public education, it acknowledged that inequality 
in the educational facilities provided to students may 
make for discriminatory state action as contemplated by 
the Equal Protection Clause. As a basis for striking 
down state enforced segregation of a law school, the 
Court in Sweatt v. Painter, 339 U.S. 629, 633-634 (1930), 
stated: 


“[WJe eannot find substantial equality in the edu- 
cational opportunities offered white and Negro law 
students by the State. In terms of number of fac- 
ulty, variety of courses and opportunity for special- 
ization, size of the student body, scope of the library, 
availability of law review and similar activities, the 
[white only] Law School is superior.... It is 
dificult to believe that one who had a free choice 
between these law schools would consider the ques 
tion close.” 
See also McLaurin v v. Oklahoma St:te Regents for Higher 
Education, 339 U.S. 637 (1950). Likewise it is difficult 
to believe that if the children of Texas had a free choice, 
they would choose to be educated in distriets with fewer 
resources, and hence with more antiquated plants. less 
experienced teachers, and a less ‘liversified curriculum. 
In fact, if financing variations are so insignificant to edu- 
cational quality, it is dificult to uiderstand why a numn- 
ber of our country’s wealthiest school districts, who have 
no legal obligation to argue in su»port of the constitu- 
tionality of the Texas legislation. have nevertheless 
zealously pursued its cause before this Court.” 

The consequences. in terms of objective educational 
inputs, of the variations in district funding caused by the 
Texas financing scheme are apparent from the data in- 
troduced before the District Court. For example, in 
1968-1969, 100% of the teachers in the property rich 
Alamo Heights School District had college degrees.‘ 
By contrast, during the same school vear only 80.02% of 
the teachers had college degrees in the property poor 
on Independent School District.‘ Also. in 196S8- 
1969, approximately 47% of the teachers in the Edge- 
wood ‘District were on emergency teaching permits, 
whereas only 11% of the teachers in Alamo Heights were 
on such permits.** This is undoubtedly a reflection of the 
fact that Edgewood's teacher salary scale was approxi- 
mately 80% of Alamo Heights’“" And. not surprisingly, 


*2See Brief of, inter alia, San Marino Unified School District 
- Beverly Hills Unified School District as amici curiae: Brief of, inter 

alia, Bloomfield Hills, Michigan, School District; Dearborn City, 
Michigan, School District: Michigan, Publie School 
System as amict curiae. 

* Answers to Plaintiffs’ Interrogatories, App.. at 115. 

“Ibid. Moreover, during the same period, 37.17 of the teachers 
in Alamo Heights had advaneed degrees, while only 14.95¢¢ of Edge- 
Wood's faculty had such degrees. See id., at 116, 
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the teacher-student ratio varies significantly between the 
two districts." In other words, as might be expected, 
a difference in the funds available to districts results in 
a difference in educational inputs available for a child’s 
public education in Texas. For constitutional purposes, 
I believe this situation, which is directly attributable to 
the Texas financing scheme, raises a grave question of 
State created discrimination in the provision of public 
education. Cf. Gaston County v. United States, 395 
U.S. 283, 293-294. (1969). 

At the very least. in view of the substantial inter- 
district disparities in funding and in resulting educational 
inputs shown »y appellees to exist under the Texas 
financing scheme. the burden of proving that these dis- 
parities do not in fact affect the quality of children’s 
education mus! fall upon the appellants. Cf. Hobson 
v. Hansen, 327 F. Supp. 844, 860-861 (DC 1971). Yet 
appellants made no effort in the District Court to dem- 
onstrate that elucational quality is not affected by vari- 
ations in funding and in resulting inputs. And, in this 
Court, they have argued no more than that the relation- 
ship is ambiguous. This is hardly sufficient to overcome 
appellees’ prin.a facie showing of state created discrim- 
ination betweer: the school children of Texas with respect 
to objective ed icational opportunity 

Nor can I accept the appellants’ apparent suggestion 
that the Texas Minimum Foundation School Program 
effectively eradicates any discriminatory effects other- 
wise resulting ‘rom the local property tax element of the 
Texas financing scheme. Appellants assert that. despite 
its imperfections, the Program “does guarantee an ade- 
quate education to every child.” ** The majority, in con- 
sidering the eonstitutionality of the Texas financing 
scheme, seems ‘o find substantial merit in this conten- 
tion, for it tells us that the Foundation Program “was de- 
signed to provile an adequate minimum educational of- 
fering in every :chool in the State,” ante, at , and that 
the Program “assur{es] a basic education for every child,” 
ante, at ——-. But I fail to understand how the constitu- 
tional problems inherent in the financing scheme are eased 
by the Foundation Program. Indeed, the precise thrust 
of the appellants’ and the Court’s remarks are not alto- 
gether clear to me. 

The suggestion may be that the state aid received via 
the Foundation Program sufficiently improves the posi- 
tion of property poor districts v7s-d-vis property rich dis- 
tricts—in terms of educational funds—to eliminate any 
claim of interdistrict discrimination in available educa- 
tional resources which might otherwise exist if educa- 
tional funding were dependent solely upon local property 
taxation. Certainly the Court has recognized that to 
demand precise equality of treatment is normally un- 


7 In the 1987-1968 school vear, Edgewood had 22.862 students and 
$64 teachers, a ratio of 26.5 to 1. See id., at 110, 114. In Alamo 
Heights, for the same school vear, there were 5,452 students and 265 
tpachers for a ratio of 20.5 to Nin, eee ibid. 

48 Reply Brief for Appellants 17. 


See also, 7d., at 5, 15-16. 
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realistic, and thus minor differences inherent in any 
practical context usually will not make out a substantial 
equal protection claim. See, é. y., Mayer v. City of Chi- 
cago, 404 U. 8. 189, 194-195 (1971); Draper v Wash- 
ington, 372 U. S. 487, 495-496 (1963); Bain Peanut Co. 
y. Pinson, 282 U.S. 499. 501 (1931). But as has already 


been scen, we are hardly presented here with some de 


minimis claim of discrimination resulting from the “play” 
necessary in any functioning system; to the contrary, it 
is clear that the Foundation Program utterly fails to 
ameliorate the seriously discriminatory effects of the local 
property tax.” 

Alternatively, the appellants and the majority may 
believe that the Equal Protection Clause cannot be of- 
fended by substantially unequal state treatment of per- 
sons who are similarly situated so long as the State pro- 
vides everyone with some unspecified amount of education 
which evidently is “enough.” *" “he basis for such a 
novel view is far from clear. It is, of course, true that 
the Constitution does not require precise equality in the 
treatment of all persons. As Mr. Justice Frankfurter 
explained: 

“The equality at which the ‘equal protection’ clause 
aims is not a disembodied equality. The Fourteenth 
Amendinent enjoins ‘the equal protection of the 
laws, and Jaws are not abstract propositions. 
The Constitution does not require things which are 
different in fact Gr opinion to be treated in law as 
though they were the same.” Tigner vy. Texas, 310 
U. 8. 141, 147 (1940). 
See also Douglas v. California, 372 U. 5. 353, 357 
(1963); Goesaert v. Cleary, 3385 U.S. 464, 466 (1948). 
But this Court has never suggested that because some 
“adequate” level of benefits is provided to all. discrimina- 
tion in the provision of services is therefore eonstitution- 
ally excusable. The Equal Protection Clause 1s not 
addressed to the minimal sufficiency but rather to the 
unjustifiable inequalities of state action. It mandates 
nothing less than that “‘all persons similarly cireum- 
stanced shall be treated alike.” F. S. Royster Guano 
Co. v. Virginia, 253 U. S. 412, 415 (1920). 

Even if the Equal Protection Clause encompassed some 
theory of constitutional adequacy, discrimination in the 
provision of educational opportunity would certainly 


Indeed, even apart from the differential treatment inherent in 
the local property tax, the significant interdistrict disparities In state 
aid received under the Minimum Foundation Schoo! Program would 
seem to raise substantial equal protection questions. 

7 find particularly strong intimations of such a view in the 
majority's efforts to denigrate the constitutional significance of 
children in property. poor districts “receiving & poorer quality educa- 
tion than that available to children in districts having more assessable 
wealth” with the assertion “that at least where wealth is involved 
the Equal Protection Clause does not require absolire equality oF 
precisely equal advantages.” Ante, at —. The Court, to be sure. 
restricts its remark to “wealth” discrimination. But the logical 
basis for such a restriction is not explained by the Court, not in it 
otherwise apparent, see pp. —=-=—— and n. v7. infra. 
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seem to be a poor candidate for its application. Neither 
the majority nor appellants informs us how judicially 
manageable standards are to be derived for determining 
how much education is “enough” to excuse constitu- 
tional discrimination. One would think that the ma- 
jority would heed its own fervent affirmation of judicial 
self-restraint before undertaking the complex task of 


determining at large what level of education 1s constitu- 


tionally sufficient. Indeed, the majority's apparent reli- 
ance upon the adequacy of the educational opportunity 
assured by the Texas Minimum Foundation School Pro- 
gram seems fundamentally inconsistent with its own 
recognition that educational authorities are unable to 
agree upon what makes for educational quality, sce ante, 
tae Tie and. a. UL 
such authorities are uncertain as to the impact of various 
levels of funding on educational quality, I fail to see 
where it finds the expertise to devine that the par- 
ticular levels of funding provided by the Prograin as- 


If, as the majority stresses, 


sure an adequa.e educational opportunity—much less ar 
edueation substantially equivalent in quality to thai 
which a highe* level of funding might provide. Cer- 
tainly appellants’ mere assertion before this Court of 
the adequacy cf the education guaranteed by the Mini- 
smum Foundation School Program cannot obscure the 
constitutional mplieations of the discrimination in edu: 
cational funding and objective educational inputs result - 


=~ 


ing from the .ocal property tax—particularly since the 
appellees offered substantial uncontroverted evidence 
before the District Court impugning the now mucei 
touted “adequicy” of the education guaranteed by the 
Foundation P:ogram.” 

In my view, then, it is inequality—not some notion of 
gross inadequacy—of educational opportunity that raises 
a question of Jlenial of equal protection of the laws. 
find any other approach to the issue unintelligible anl 
without directing principle. Here appellees have mad} 
a substantial showing of wide variations in educational 
funding and the resulting educational opportunity af- 
forded to the school children of Texas. This diserim- 
ination is, in large measure, attributable to significant 
-disparities in the taxable wealth of local Texas school 
districts. This is a sufficient showing to raise a substan- 
tial question of discriminatory state action in violation 
of the Equal Protection Clause.” 


51See Answers to Interrogatories by Dr. Joel 8. Berke, Ans. 17, 
p. 9; Ans. 48-51, pp. 22-24; Ans, S8-89, pp. 41-42; Deposition of 
Dr. Daniel C. Morgan, Jr., 52-55; Affidavit of Dr. Daniel C. Mor- 
gan, Jr., App., at 242-243. 

52 ]t is true that in two previous cases this Court has summarily 
affirmed district court dismissals of constitutional ‘attacks upon other 
state educational financing schemes. See McInnis vy. Shapiro, 293 
F. Supp. 327 (ND Ill. 1968), aff'd per curiam sub nom. McInnis v. 
Ooailvie, 394 U. 8. 322 (1969); Burruss v. Wilkerson, 310 F. Supp. 
572 (WD Va. 1969), aff'd per curiam, 397 U. S. 44 (1970). But 
those decisions cannot be considered dispositive of this action, 
for the thrust of those suits differed materially from that of 
the present case. In McInnis, the plaintiffs asserted that “only a 
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C 


Despite the evident discriminatory effect of the Texas 
financing scheme, both the appellants and the majority 
raise substantial questions concerning the precise charac- 
ter of the disadvantaged class in this case. The Dis- 
trict Court concluded that the Texas financing scheme 
draws “distinction between groups of citizens depending 
upon the wealth of the district in which they live” and 
thus creates a disadvantaged class composed of persons 
living in property poor districts. See 337 F. Supp., at 
282. See also id., at 281. In light of the data intro- 
duced before the District Court, the conclusion that the 
school children of property poor districts constitute a 
sufficient class for our purposes seems indisputable to me. 

Appellants contend, however, that in constitutional 
terms this case involves nothing more than discrimina- 
tion against local school districts, not against individuals. 
since on its face the state scheme is concerned only with 
the provision of funds to local districts. The result 
of the Texas financing scheme, appellants suggest, is 
merely that some local districts }iave more available 
revenues for education; others have less. In that re- 
spect, they point out, the States have broad discretion 
in drawing reasonable distinctions between their political 
subdivisions. See Griffin v. County School Board of 
Prince Edward County, 377 U. S. 218, 231 (1964); 
McGowan v. Maryland, 366 U. S. 420, 427 (1961); 
‘Salsburg v. Maryland, 346 U. S. 545, 550-354 (1954). 

But this Court has consistently recognized that where 
there is in fact discrimination against individual interests, 
the constitutional guarantee of equal protection of the 
laws is not inapplicable simply because the discrimination 
is based upon some group characteristic such as geographic 
location. See Gordon v. Lance, 403 U.S. 1. 4 (1971); 
Reynolds v. Sims, 377 U. S. 533. 565-566 (1964); Gray 
v. Sanders 372 U. S. 368, 379 (1963). Texas has chosen 
to provide free public education for all its citizens, and 
it has embodied that decision in its constitution.” Yet, 
having established publie education for its citizens, the 


financing system which apportions public funds according to the edu- 
cational needs of the students satisfies the Fourteenth Amend- 
ment.” 293 F. Supp., at 331. The Distriet Court concluded that 
(1) the Fourteenth Amendment does not require public school 
expenditures [to] be made only on the basis of pupils’ educational 


needs, and (2) the lack of judicially manageable standards makes this 
controversy nonjusticiable.” Jd., at 329. The Burress District 
Court dismissed that suit essentially in reliance on Melnnis which 
it found to be ‘scarcely distinguishable.” 310 F. Supp., at 574. 
This suit involves no effort to obtain an allocation of school funds 
that considers only educational need. The Distriet Court ruled only 
that the State must remedy the discrimination in the distribution of 
taxable local district wealth whieh has heretofore prevented many dis- 
ricts from truly exercising local fisexl control. Furthermore, the 
limited holding of the Distriet Court presents none of the problems 
of judicial management which would exist if the federal courts were 
to attempt to ensure the distribution of educational funds solely om 
the basis of educational need, see infra, pp. —--—. 
Tex,’ ConstjuArin Tims 1: 
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State, as a direct consequence of the variations in local 
property wealth endemic to Texas’ financing scheme, has 
provided some Texas school children with substantially 
less resources for their education than others. Thus, 
while on its face the Texas scheine may merely dis- 
criminate between local districts. the impact of that 
discrimination falls directly upon the children whose 
educational opportunity is dependent upon where they 
happen to live. Consequently, the District Court cor- 
rectly concluded that the Texas financing scheme dis- 
criminates, from a constitutional perspective, between 
school age children on the basis of the amount of taxable 
property located within their local districts. 

In my Brother Stewart's view, however, such a deserip- 
tion of the discrimination inherent in this case is appar- 
ently not sufficient, for it fails to define the “kind of 
objectively identifiable classes” that he evidently per- 
ceives to be necessary for a claim to be “cognizable under 
the Equal Protection Clause.” ante, at —-. He asserts 
that this is also the view of the majority, but he is 
unable to cite, 1.or have I been able to find. any portion 
of the Court’s o inion which remotely suggests that there 
is no objectively identifiable or definable class in this case 
In any case, if h> means to suggest that an essential predi- 
cate to equal protection analysis is the precise identifica- 
tion of the particular individuals who comprise the dis- 
advantaged class, I fail to find the source from which he 
derives such a requirement. Certainly such precision is 
not analytically necessary. So long as the basis of the 
discrimination 1 clearly identified, it is possible to test it 
against the Stete’s purpose for such discrimination— 
whatever the standard of equal protection analysis em- 
ployed.*' This ‘s clear from our decision only last Term 
in Bullock v. Carter, 405 U. S. 134 (1972), where the 
Court, in striking down Texas’ primary filing fees as 
violative of equal protection, found no impediment to 
equal protection analysis in the fact that the members of 
the disadvantaged class could not be readily identified. 
The Court recognized that the filing fee system tended 
“to deny some voters the opportunity to vote for the 
candidate of their choosing; at the same time it gives 
the affluent power to place on the ballot their own names 
or the names of persons they favor.” Jd., at 144. The 
Court also recognized that “[t]his disparity in voting 
power based on wealth cannot be described by reference 
to discrete and precisely defined segments of the com- 
munity as is typical of inequities challenged under the 
Equal Protection Clause .” Ibid. Nevertheless, 


Problems of remedy may be another matter. If provision of 
the rehef sought in a particular case required identification of each 
member of the affected class, as in the ease of monetary relief, the 
need for clarity in defining the eliss is apparent. But this in- 
volves the procedural problems inherent in class action litigation, not 
the character of the elements essential to equal protection analysis, 
We are concerned here only with the latter. Moreover, it is evident 
that m cases such as this provision of appropriate relief, which takes 
the injunctive form, ix not a serious problem since it is enough to: 
direct the action of appropriate officials, Cf. Potts v. Flak, 313 F. 2d 
oot, 288-200 (CAS 1963). 
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it concluded that “we would ignore reality were we not 
to recognize that this system falls with unequal weight on 
voters . according to their economie status.” /bid. 
The nature of the classification in Bullock was clear, 
although the precise membership of the disadvantaged 
class was not. This was enough in Bullock for purposes 
of equal protection analysis. It is enough here, 

It may be, though, that my Brother Stewart is not in 
fact demanding precise identification of the membership 
of the disadvantaged class for purposes of equal protec- 
tion analysis, but is merely unable to discern with suffi- 
cient clarity the nature of the discrimination charged in 
this case. Indeed, the Court itself displays some uncer- 
tainty as to the exact nature of the discrimination and 
the resulting disadvantaged class alleged to exist in this 
case. See ante,at——. It is. of course, essential to equal 
protection analysis to have a firm grasp upon the nature 
of the discrimination at issue. In fact, the absence of 
such a clear, articulatable uncerstanding of the nature 
of alleged discrimination in a particular instance may well 
Suggest the absence of any veal discrimination. But 
such is hardly the case here, 

A number of theories of discrimination have, to be 
sure, been considered in the course of this litigation. 
Thus, the District Court found that in Texas the poor 
and minority group members tend to live in property 
poor districts, suggesting discr:mination on the basis of 
both personal wealth and race. See 337 F. Supp. at 282 
and n, 3, The Court goes to great lengths to discredit 
the data upon which the Distriet Court relied and thereby 
its conclusion that poor people live in property poor dis-. 
tricts.° Although I have serious doubts as to the cor- 
rectness of the Court’s analysis in rejecting the data sub- 
mitted below.** I have no need to join. issue on these 
factual disputes, 


**T assume the Court would Iuunch the same eriticism against the 
validity of the finding of a correlation between poor districts and 
racial minorities. 

°° The Court rejects the District Court's finding of u correlation 
between poor people and poor distriets with the assertion that 
“there is reason to believe that the poorest families are not necessarily 
clustered in the poorest districts” in Texas. Ante. at —. In 
support of its conclusion the Court offers absolutely no data— 
which it cannot on this record—concerning the distribution of poor 
people in Texas to refute the data introduced below by appellees; 
it relies instead on a recent law review note concerned soleiv with 
the Staté of Connecticut, Note, A Statistical Analysis of the School 
Finance Decisions: On Winning Battles and Losing Wars. S1 Yale 
L. J. 1303 (1972). Common sense suggests that the basis for draw- 
ing a demographic conclusion with respect to a geographically large, 
urban-rural, industrial-agricultural State such as Texas from a 
geographically small, densely populated, highly industrialized State 
such as Connecticut is doubtful at best. 

Furthermore, the article upon which the Court relies to discredit 
the statistical procedures employed by Professor Berke to establish 
the correlation between poor people and poor districts, see n. 11, 
supra, based its criticism primarily on the fact that only four of the 
110 districts studied were in the lowest of the five categories, which 
were determined by relative taxable property per pupil, and most 
districts clustered in the middle three groups. See Goldstein, Inter- 
district Inequalities in School Financing: A Critical Analysis of 
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I believe it is sufficient that the overarching forns 
of discrimination in this case is between the school chil- 
dren of Texas on the basis of the taxable property wealth 
of the districts in which they happen to live. To under- 
stand both the precise nature of this discrimination 
and the parameters of the disadvantaged class it ig 
sufficient to consider the constitutional principle which 
appellees contend is controlling in the context of educa- 
tional financing. In their complaint appellees asserted 
that the Constitution does not permit local district 
wealth to be determinative of educational opportunity.** 
This is simply another way of saving, as the District 
Court concluded. that consistent with the guarantee of 
equal protertion of the laws, “the quahty of publie edu- 
cation may not be a function of wealth. other than the 
wealth of the state as a whole.” 337 F. Supp.. at 284. 
Under such a principle. the children of a district are 
excessively advantaged if that district has more taxable 
property per pupil than the average amount of taxable 
property per pupil considering the State as a whole. By 
contrast, the children of a district are disadvantaged if 
that district has less taxable property per pupil than 
the state average. The majority attempts to disparaze 
such a definition of the disadvantaged class as the product 
of an “artificially defined level” of district wealth. Ane, 
at —-. But such is clearly not the case. for this is the 
definition unmistakably dictated by the constitutional 
principle fo’ which appellees have argued throughout the 
course of tnis litigation. And I do not believe that a 
clearer. defnition of either the disadvantaged class of 
Texas schoo! children or the allegedly unconstitutional dis- 
crimination suffered by the members of that class uncer 
the present Texas financing scheme could be asked for, 
much less needed.** Whether this discrimination. agall.st 
the school ciildren of property poor districts, inherent in 
the Texas fiiancing scheme is violative of the [Equal Pro- 


Serrano v. Priest and its Progeny, 120 U. Pa. L. Rev. 504, 524 n. 67 
(1972). See also ante, at —. But the Court fails to note that the 
four poorest districts in the sample had over 30,000 students which 
constituted 10° of the students in the entire sample. It appears, 
moreover, that even when the richest and the poorest categories are 
enlarged to include in each category 2067 of the students in the sam- 
ple, the correlation between district and individual wealth holds true. 
See Brief for the Governors of Minnesota, Maine, South Dakota, 
Wisconsin, und Michigan as amici curiae 17 n. 21. 

Finally, it cannot be ignored that the data introduced by appellees 
went unchallenged in the District Court. The majority’s willingness 
to permit appellants to hngate the correctness of that data for the 
first time before this tribunal—where effective response by appellees 
is imposstble—is both unfair and judicially unsound. 

“Third Amended Complaint. App. at 23. Consistent with this 
theory, appellees purported to represent, among others, a class com- 
posed of “all sehool children in independent school dis- 
tricts . 2. . who... have been deprived of the equal protection 
of the law under the Fourteenth Amendment with regard to public 
school education because of the low value of the property Lying 
Within the independent school districts in which they reside.” Ld. 
hs dis 

“The degree of judicial serutiny that this particular elassifieation 
demands is a distinet issue which I consider in Part IL. C, fra. 
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tection Clause is the question to which we must now 
turh, 


a 


In striking down the Texas financing scheme because 
of the interdistrict variations in taxable property wealth, 
the District Court determined that it was insufficient 
for appellants to show merely that the State’s scheme 
was rationally related to some legitimate state purpose; 
rather, the discrimination inherent in the scheme had to 
be shown necessary to promote a “compelling state in- 
terest’ in order to withstand constitutional scrutiny. The 
basis for this determination was two-fold: first. the financ- 
ing scheme divides citizens on a wealth basis, a classifica- 
tion which the District Court viewed as highly suspect; 
and second, the discriminatory scheme directly affects 
what it considered to be a “fundamental 
namely, education. 

This Court has repeatedly hed that state discrimina- 
tion which either adversely affects a “fundamental in- 
terest,” see, e. g.. Dunn v. Blum:tein,'405 U. S. 330. 336— 
3842 (1972); Shapiro v. Thompzon, 394 U. S. 618, 629- 
631 (1969), or is based on a dist netion of a suspect char- 
acter, see. e. g., Graham v. Richcrdson, 403 U.S. 365, 372 
(1971); MecLauglilin vy. Florida, 379*U. S. 184, 191-192 
(1964), must be carefully scrutiiized to ensure that the 
scheme is necessary to promote a substantial. legitimate 
state interest. See, €. g., Dunn y. Blumstein, 405 U. S.., 
at 342-343; Shapiro v. Thompson, 394 U. S., at 634. 
The majority today concludes, however, that the Texas 
scheme is not subject to such a strict standard of review 
under the Equal Protection Clause. Instead, in its view, 
the Texas scheme must be teste by nothing more than 
that lenient standard of rationality which we have tra- 
ditionally applied to discriminatory state action in the 
context of economic and comme’cial matters. See, e. ¢., 
McGowan v. Maryland, 366 U. 3. 420, 425-426 (1961); 
Morey v. Doud, 354 U. S. 457. 465-466 (1957): F. S. 
Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920); 
Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 78 
79 (1911). By so doing the Court avoids the telling 
task of searching for a substantial state interest which 
the Texas financing scheme, with its variations in taxable 
district property wealth, is necessary to further. I can- 
not accept such an emasculation of the Equal Protection 
Clause in the context of this case. 


interest,” 


A 

To begin, I must once more voice iny disagreement 
with the Court's rigidified approach to equal protection 
analysis. See Dandridge v. Williams, 397 U.S. 471, 519- 
021 (1970) (dissenting opinion); Richardson v. Belcher, 
404 U.S. 78, 90 (1971) (dissenting opinion). The Court 
apparently seeks to establish today that equal protection 
cases fall into one of two neat categories which dictate 
the appropriate standard of review—-strict scrutiny or 
mere rationality. But this Court’s decisions in the field 
of equal protection defy such easy categorization. A 
principled rending of what this Court has done reveals 
that it has applied a speetrum of standards in reviewing 
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discrimination allegedly violative of the Equal Protec- 
tion Clause. This spectrum clearly comprehends varia- 
tions in the degree of care with which the Court will 
scrutinize particular classifications, depending, I believe, 
on the constitutional and societal importance of the inter- 
est adversely affected and the recognized invidiousness 
of the basis upon which the particular classification is 
drawn. I find in fact that many of the Court's recent 
decisions embody the very sort of reasoned approach to 
equal protection analysis for which I previously argued— 
that is, an approach in which “concentration [is] placed 
upon the character of the classification in question, the 
relative impertance to the individuals in the class dis- 
criminated against of the governinental benefits they do 
not receive, end the asserted state interests in support 
of the classifegtion.” Dandridge vy. Williams, 397 U.S. 
at 620-521 (lissenting opinion). 

I therefore cannot accept the majority's labored efforts 
to demonstrate that fundamental interests, which call for 
strict scrutiny of the challenged classification, encompass 
only establisned rights which we are somehow bound to 
recognize fron the text of the Constitution itself. To be 
sure, some interests which the Court has deemed to be 
fundamental for purposes of equal protection analysis are 
themselves ecnstitutionally protected rights. Thus, dis- 
crimination ¢gainst the guaranteed right of freedom of 
speech has ceiled for strict judicial scrutiny. See Police 
Depariment of the City of Chicago v. Mosley, 408 U, §. 
92 (1972). Further, every citizen's right to travel inter- 
state, although nowhere expressly mentioned in the Con- 
stitution, has long been recognized as implicit in the prem - 
ises underlyir g the Document: the right “was conceived 
from the beginning to be a concomitant of the stronger 
Union the Constitution created.” United States vy. 
Guest, 383 US. 745, 758 (1966). See also Crandall vy. 
Nevada, 6 Wall. 33, 48 (1867). Consequently, the Court. 
has required hat a state classification affecting the con- 
stitutionally protected right to travel must be “‘shown to 
be necessary to promote a compelling governmental inter- 
est.” Shapiro v. Thompson, 394 U. S. 618, 634 (1969). 
But it will not do to suggest that the “answer” to whether 
an interest is fundamental for purposes of equal protec- 
tion analysis is always determined by whether that in- 
terest “Is a right ... explicitly or implicitly guaranteed 
by the Constitution,” ante, at ——.** 

I would like to know where the Constitution guaran- 
tees the right to procreate, Skinner v. Oklahoma ex rel. 
Williamson, 316 U.S. 535, 541 (1942), or the right to 
vote in state elections. e. g., Reynolds v. Sims, 377 U.S. 
533 (1964), or the right to an appeal from a criminal 
conviction, e. g., Griffin v. Illinois, 351 U. S. 12 (1956). 


“Indeed, the Court's theory would render the established concept 
of findamental mterests in the eontext of equal protection analysis 
superiluous, for the substantive constitutional right itself requires 
that this Court strictly serntinize any asserted state interest for 
restricting or denving access to any partienlir guaranteed right, see, 
é. g. Cauted States v, O'Brien, 301 U.S. 807, 377 (1968): Cor v. 


Lowsiana, 379 U. $8. 536, 545-551 (1905) 
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These are instances in which, due to the importance of 
the interests at stake, the Court has displayed a strong 
concern with the existence of discriminatory state treat- 
ment. But the Court has never said or indicated that 
these are interests which independently enjoy full-blown 
constitutional protection. 

Thus, in Buck v. Bell, 274 U.S. 200 (1927), the Court 
refused to recognize a substantive constitutional guaran- 
tee of the right to procreate. Nevertheless. in Skin ner v, 
Oklahoma ex rel. Williamson, 316 U. 8., at 541, the 
Court, without impugning the continuing validity of Buck 
v. Bell, held that “strict scrutiny” of state discrimina- 
tion affecting procreation “is essential.” for “[m Jarriage 
and procreation are fundamental to the very existence 
and survival of the race.” Recently, in Roe v. Wade, 
— U.S. —, — (1973), the importance of procreation 
has indeed been explained on the basis of its intimate 
relationship with the constitutional right of privaey which 
we have recognized. Yet the liraited stature thereby ac- 
corded any “right” to procreate is evident from the fact 
that at the same time the Court reaffirmed its initial 
decision in Buck y. Bell. See Roe y. Wade, — U.S., 
at —. 

Similarly, the right to vote in state elections has been 
recognized as a “fundamental political right,” because 
the Court concluded very early that it is “preservative 
of all rights.” Yick Wo v. Hopkins, 118 U. S. 306, 370 
(1886) ; see, e. g., Reynolds v. Sims, 377 U.S. 533, d61- 
562 (1964). For this reason, “this Court has made clear 
that a citizen has a constitutionally protected right to 
participate in elections on an equal basis with other citi- 
zens in the jurisdiction.” Dunn y. Blumstein. 405 U.S. 
330, 336 (1972) (emphasis added). The final source of 
such protection from inequality in the provision of the 
state franchise is, of course, the Equal Protection Clause. 
Yet it is clear that whatever degree of importance has 
been attached to the state electoral process when un- 
equally distributed, the right to vote in state elections 
has itself never been accorded the stature of an independ- 
ent constitutional guarantee.’ See Oregon vy. Mitchell, 
400 U. S. 112 (1970): Kramer v. Union Free School 
District No. 15, 395 U. S. 621. 626-629 (1969); Harper 
Vv. Virginia Board of Elections, 383 U.S. 663. 665 (1966). 

Finally, it is likewise “true that a State is not required 
by the Federal Constitution to provide appellate courts 
or a right to appellate review at all.” Griffin v. Illinois, 
351 Seat. 18: Nevertheless, discrimination adversely 
affecting access to an appellate process which a State 
has chosen to provide has been considered to require 


°° Tt is interesting that in its effort to reconcile the state voting 
rights cases with its theory of fundamentality the majority. can 
muster nothing more than the contention that “{t]he constitutional 
underpinnings of the right to equal treatment in the voting process 
can no longer be doubted... .” Ante, at —- n. 74 (emphasis 
added). If, by this, the Court intends to recognize a substantive 
constitutional “right to equal treatment in the voting process” in- 
dependent of the Equal Protection Clause, the source of such a right 
is certainly a mystery to me, 
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close judicial scrutiny. See, e. g., Griffin v. Illinois, 
supra; Douglas v. California, 372 U. 8. 353 (1963). 
The majority is, of course, correct when it suggests that 
the process of determining which interests are funda- 
mental is a difficult one. But I do not think the problem 
is insurmountable. And J certainly do not accept the 
view that the process need necessarily degenerate into 
an unprincipled, subjective “picking-and-choosing” be- 
tween various interests or that it must involve this Court 
in creating “substantive constitutional rights in the name 
of guarantecing equal protection of the laws,” ante, 
at —-. Although not all fundamental interests are ccn- 
stitutionally guaranteed, the determination of which 
interests are fundamental should be firmly rooted in the 
text of the Constitution. The task in every case should 
he to determine the extent to which constitutionally guar- 
anteed rights are dependent on interests not mentio ied 


in the Constitution. As the nexus between the specific 


constitution.] guarantee and the nonconstitutional inier- 
est. draws closer, the nonconstitutional interest becoines 
more fundanental and the degree of judicial scrutiny 
applied when the interest is infringed on a diseriminatory 
basis must be adjusted accordingly. Thus, it canno’® be 
denied that interests such as procreation, the exercise of 
the state franchise, and access to criminal appellate proc- 
esses are not fully guaranteed to the citizen by our Con- 
stitution. Eut these interests have nonetheless been 
afforded special judicial consideration in the face of Uis- 
crimination decause they are, to some extent, interrelated 
with constivutional guarantees. Procreation is now 
understood io be important because of its interact'on 
with the established constitutional right of privacy. The 
exercise of the state franchise is closely tied to basie civil 
and political rights inherent in the First Amendme tt. 
nd access t9 criminal appellate processes enhances the 
integrity of -he range of rights ** implicit in the Four- 
teenth Amendment guarantee of due process of law. 
Only if we clusely protect the related interests from state 
discrimination do we ultimately ensure the integrity of 
the constitutional guarantee itself. This is the real lesson 
that must be taken from our previous decisions involving 
interests deemed to be fundamental. 

The effect of the interaction of individual interests 
with established constitutional guarantees upon the de- 


‘1Tt is true that Griffin and Douglas also involved diserimina- 
iion against indigents, that is, wealth discrimination. But, as the 
majority points out, ante, at — n. 67, the Court has never deemed 
wealth discrimination alone to be sufficient to require strict judicial 
scrutiny; rather, such review of wealth classifications has been ap- 
plied only where the discrimination affects an important individual 
interest, see, e. g., Zarper v. Virginia Board of Elections, 383 U.S. 
663 (1966). Thus, I believe Griffin and Douglas ean only be under- 
stood as premised on a recognition of the fundamental importance of 
the criminal appellate process. 


62 See, e. g.. Duncan y. Louisiana, 391 U. S. 145 (1968) (right to 
jury trial); Washington v. Texas, 388 U. S. 14 (1967) (right to 
compulsory process); Pointer vy. Texas, 380 U. S. 400 (1965) (right 
to confront one’s acensers), 
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gree of care exercised by this Court in reviewing state 
tliscrimination affecting such interests is amply illustrated 
by our decision last Term in Eisenstadt v. Baird, 405 
U. S. 438 (1972). In Baird, the Court struck down as 
violative of the Equal Protection Clause a state statute 
which denied unmarried persons access to contraceptive 
devices on the same basis as married persons. The Court 
purported to test the statute under its traditional stand- 
ard whether there is some rational basis for the discrimi- 
nation effected. Jd., at 446-447. In the context of com- 
mercial regulation, the Court has indicated that the 
Equal Protection Clause “is offended only if the classifi- 
cation rests on grounds wholly irrelevant to the achieve- 
ment of the State’s objective. See. e. g., WeGowan y. 
Maryland, 366 U. 8. 420, 425 (1661); AKotch v. Board 
of River Port Pilot Commissione’s, 330 U. 3. 552, 557 
(1947). And this lenient standard is further weighted in 
the State’s favor by the fact that ‘{a] statutory discrimi- 
nation will not be set aside if any state of facts rea- 
sonably may be conceived [by th» Court] to justify it.’ 

McGowan v. Maryland, 366 U.S., at 426. But in Baird 
the Court clearly did not adhere ~o these highly tolerant 
standards of traditional rational review. For although 
there were conceivable state interests intended to be ad- 
‘vanced by the statute—e. g., deterrence of premarital 
sexual activity; regulation of the lissemination of poten- 


tially dangerous articles—the Court was not prepared. 


to accept these interests on their face, but instead pro- 
ceeded to test their substantiality by independent analy- 
sis. See 405 U. S., at 449-454. Such close scrutiny of 
the State's interests was hardl characteristic of the 
deference shown state classificatons in the context of 
economic interests. See, €. g., Cocsaert v. Cleary, 335° 
U. S. 464 (1948); Kotch v. Bocrd of f River Port Pilot 
Commissioners, supra. Yet I think the Court’s action 
was entirely appropriate for access to and use of con- 
traceptives bears a close relation hip to the individual's 
constitutional right of privacy. See 405 U.38., at 403- 
454: id., at 463-464 (Wuire, J., concurring). See also 
Roe v. Wade, — U.S., at —. 

A similar process of analysis with respect to the in- 
vidiousness of the basis on which a particular classifi- 
cation is drawn has also influenced the Court as to the 
appropriate degree of scrutiny to be accorded any par- 
ticular case. The highly suspect character of classifi- 
cations based on race,” nationality."' or alienage”* is 
well established. The reasons why such classifications 
eall for close judicial scrutiny are manifold. Certain 
racial and ethnic groups have frequently been recog- 
nized as “discrete and insular minorities” who are rela- 
tively powerless to protect their interests in the political 
process. See Graham v. Richardson, 403 U.S. 365, 372 


#3 See, e. g.. MeLaughlin v. Florida, 379 UC 
v. Virginia 858.0 23,1, 62967}; , 

6t{See Oyama v. sig 332 U. S. 633, 644-646 (1945): 
Korematsu v. United States, 323 U.S. 214, 216 (1944). 

6 See Graham Vv. a me tia AUR lee se od Ste 


S.. at 191-192; Lowng 


(1971): ef. United States v. Carolene Products Co., 304 
U.S. 144, 152-153 n, 4 (1938). Moreover, race, nation- 
ality, or alienage is “ ‘in most circumstances irrelevant’ to 
any constitutionally acceptable legislative purpose, Hira- 
bayashi v. United States, 320 U.S.81, 100." McLaughlin 
v. Florida, 379 U. S., at 192. Instead, lines drawn on 
such bases are frequently the reflection of historic prej- 
udices rather than legislative rationality. It may be 
that all of these considerations, which make for par- 
ticular judicial solicitude in the face of discrimination 
on the basis of race, nationality, or alienage, do not 
coalesce—or at least not to the same degree—in other 
forms of discrimination. Nevertheless, these considera- 
tions have undoubtedly influenced the care with which 
the Court has scrutinized other forms of discrimination, 

In James v. Strange, 407 U. S. 128 (1972), the Court 
held unconstitutional a state statute which provided for 
recoupment from indigent convicts of legal defense fees 
paid by the State. The Court found that the statute 
impermissibly differentiated between indigent criminals 
in debt to the state and civil judgment debtors, since 


‘criminal debto,s were denied various protective exemp- 


tions afforded civil judgment debtors."" The Court sug: 
gested that in reviewing the statute under the Equa: 
Protection Clause, it was merely applying the traditiona: 
requirement that there be “ ‘some rationality’ “in the line 
drawn betweer the different types of debtors. J/d., a 
140. Yet it then proceeded to scrutinize the statute with 
less than traditional deference and restraint. Thus the 
Court recognized “that state recoupment statutes ma; 
be token legitimate state interests” in recovering expenses 
and. discouraging fraud. Nevertheless, Mr. Jvstic: 
PowELL, speaking for the Court, concluded that 
“these interests are not thwarted by requiring more 
even treatment of indigent criminal defendants 
with other classes of debtors to whom the statute 
itself repeatedly makes reference. State recoupmen 
laws, notwithstanding the state interests they may 
serve, need not blight in such discriminatory fashion 
the hopes of indigents for self-sufficiency and self- 
respect.” Jd., at 141-142. 


The Court, in short, clearly did not consider the prob- 
lems of fraud and collection that the state legislature 
might have concluded were peculiar to indigent criminal 
defendants to be either sufficiently important or at least 
sufficiently substantiated to justify denial of the protec- 
tive exemptions afforded to all civil judgment debtors, to 
a class composed exclusively of indigent criminal debtors. 

Similarly, in Reed v. Reed, 404 U. S. 71 (1971), the 
Court, in striking down a state statute which gave men 


66 The Court noted that the challenged “provision strips from 
indigent defendants the array of protective exemptions Kansas has 
erected for other eivil judgment debtors, including restrictions on the 
amount of disposable earnings subject to garnishment, protection of 
the debtor from wage garnishment at times of severe personal or fam- 
ily sickness, and exemption from attachment and execution on ia 
debtor's personal clothing, books, and tools of trade.” 407 U.S; at 
135. 
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preference over women when persons of equal entitlement 
apply for assignment as an administrator of a particular 
estate, resorted to a more stringent standard of equal pro- 
tection review than that employed in cases involving 
commercial matters. The Court indicated that it was 
testing the claim of sex discrimination by nothing more 
than whether the line drawn bore “a rational relationship 
to a state objective,” which it recognized as a legitimate 
effort to reduce the work of probate courts in choosing 
between competing applications for letters of adminis- 
tration. /d.,at 76. Accepting such a purpose, the Idaho 
Supreme Court had thought the classification to be sus- 
tainable on the basis that the legislature might have 
reasonably concluded that, as a rule, men have more 
experience than women in business matters relevant to 
the administration of estate. 93 Idaho 511, 514. 465 P. 
2d 635, 638 (1970). This Court, however. concluded 
that “[t]o give a mandatory preference to members of 
elther sex over members of the other, merely to ac- 
complish the elimination of hearings on the merits, is 
to make the very kind of arbitrary legislative choice for- 
bidden by the Equal Protection Clause of the Fourteenth 
Amendment eS eidreat Th. This Courtiin other 
words, was unwilling to consicer a theoretical and un- 
substantiated basis for clistinciion—however reasonable 
it might appear—sufficient to sustain a statute diserimi- 
nating on the basis of sex. 

James and Reed can only be understood as instances in 
which the particularly invidious character of the classi- 
fication caused the Court to pause and serutinize with 
more than traditional eare the rationality of state dis- 
crimination. Discrimination on the basis of past crim- 
inality and on the basis of sex posed for the Court the 
spectre of forms of discrimination which it implicitly 
recognized to have deep social and legal roots without 
necessarily having any basis in actual differences. Still, 
the Court’s sensitivity to the invidiousness of the basis 
for ‘discrimination is perhaps most apparent in its deci- 
sions protecting the interests of children born out of wed- 
lock from discriminatory state action. See Weber v. 
Aetna Casualty & Surety Co., 406 U.S. 164 (1972); Levy 
v. Louisiana, 391 U. S. 68 (1968). 

In Weber, the Court struck down a portion of a state 
workmen's compensation statute that relegated unac- 
knowledged illegitimate children of the deceased to a 
lesser status with respect to benefits than that occupied 
by legitimate children of the deceased. The Court ac- 
knowledged the true nature of its inquiry in cases such 
as these: “What legitimate state interest does the classi- 
fication promote? What fundamental personal rights 
might the classification endanger?” Jd., at 173. Em- 
barking upon a determination of the relative substanti- 
ality of the State’s justifications for the classification, the 
Court rejected the contention that the classifications re- 
flected what might be presumed to have been the de- 
ceased’s preference of beneficiaries as “not compelling ... 
where dependeney on the deceased is a prerequisite to 
anyone's recovery ... .” Ibid. Likewise, it deemed 


the relationship between the State's interest in encourag- 
ing legitimate family relationships and the burden placed 
on the illegitimates too tenuous to permit the classifica- 
tion to stand. /bid. A clear insight into the basis of the 
Court's action is provided by its conclusion: 


“{I|mposing disabilities on the illegitimate child is 
contrary to the basic concept of our system that 


legal burdens should bear some relationship to in-- 
dividual responsibility or wrongdoing. Obviously, no: 


child is responsible for his birth and penalizing the 
illegitimate child is an ineffectual—as well as an 
unjust—way of deterring the parent. Courts are 
powerless to prevent the social opprobrium suffered 
by these hapless children, but the Equal Protec: ion 
Clause does enable us to strike down discrimina*ory 

f laws relating to status of birth.” 406 U.S., at 2 75- 
176 (fcotnote omitted). 


Status of birth, like the color of one’s skin, is somet iing 
which the individual cannot control, and should gene: ally 
be irreleva it in legislative considerations. Yet illogit- 
imacy has Jong been stigmatized by our society. lence, 
discrimination on the basis of birth—particularly when 
it affects innocent children—warrants special judicial 
consideraticn. 

In summary, it seems to me ineseapably clear that this 
Court has consistently adjusted the care with which it 
will review state discrimination in light of the constitu- 
tional sign ficanee of the interests affected and the in- 
vidiousness of the particular classification. In the «on- 
text of eco 1omic interests, we find that discrimina‘ory 
state action is almost always sustained for such interests 
are generally far removed from constitutional guar- 
antees. Moreover, “[t]he extremes to which the Ccurt 
has gone in dreaming up rational bases for state regulation 
in that area may in many instances be ascribed t) a 
healthy revulsion from the Court’s earlier excesses in using 
the Constitution to protect interests that have more than 
enough power to protect themselves in the legislative 
halls.” Dandridge v. Williams, 397 U.S., at 520 (dissent- 
ing opinon). But the situation differs markedly when 
discrimination against important individual interests 
with constitutional unplications and against particularly 
disadvantaged or powerless classes is involved. The 
majority suggests, however, that a variable standard of 
review would give this Court the appearance of a “super- 
legislature.” Ante, at —~. I cannot agree. Such an 
approach seems to me a part of the guarantees of our 
Constitution and of the historic experiences with oppres- 
sion of and discrimination against discrete, powerless 
minorities which underlie that Document. In truth, 
the Court itself will be open to the criticism raised by 
the majority so long as it continues on its present course 
of effectively sclecting in private which eases will be 
afforded special consideration without acknowledging the 


true basis of its action."’ Opinions such as those in 


"See generally Gunther, The Supreme Court, 1971 Perm: Fore- 
word, In Search of Evolving Doctrine on a Changing Court: A 
Model for a Newer Equal Proteetion, S6 Hary. L. Rev. 1 (1972). 
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Reed and James seem drawn more as efforts to shield 
rather than to reveal the true basis of the Court's de- 
cisions. Such obfuscated action may be appropriate to 
a political body such as a legislature, but it is not ap- 
propriate to this Court. Open debate of the bases for 
the Court's action is essential to the rationality and 
consistency of our decisionmaking process. Only in this 
way can we avoid the label of legislature and ensure the 
integrity: of the judicial process. 

Nevertheless. the inajority today attempts to force this 
case into the same category for purposes of equal pro- 
tection analysis as decisions involving discrimination 
affecting commercial interests. By so doing, the majority 
singles this case out for analytic treatment at odds with 
what seems to me to be the clear trend of recent decisions 
in this Court. and thereby ignores the constitutional im- 
portance of the interest at stake aid the invidiousness of 
the particular classification, factors that call for far more 
than the lenient scrutiny of the “‘exas financing scheme 
which the majority pursues. Yet if the discrimination 
inherent ihn the Texas scheme is svrutinized with the care 
demanded by the interest and classification present in 
this case, the unconstitutionaliy of that scheme is 
unmistakable. 

B 


Since the Court now suggests that only interests guar- 
anteed by the Constitution are fundamental for pur- 
poses of equal protection analysis and since it rejects 
the contention that public education is fundamental, 
it follows that the Court conelides that publie edu- 
cation is not constitutionally guaranteed. It is true 
that this Court has never dee ned the provision of 


free public education to be required by the Constitu- * 


tion. Indeed. it has on occasion suggested that state 
supported education is a privileg» bestowed by a State 
on its citizens. See JJissouri ex rel. Gaines v. Canada, 
305 U. 8. 337, 349 (1938). Nevertheless, the funda- 
mental importance of education is amply indicated by 
the prior decisions of this Court, by the unique status 
accorded public education by our society, and by the 
close relationship between education and some of our 
most basic constitutional values. 

The special concern of this Court with the educational 
process of our country is a matter of common knowledge. 
Undoubtedly, this Court's most famous statement on 
the subject is that contained in Brown v. Board of Edu- 
cation, 347 U. S. 483, 493 (1954): 

“Today, education is perhaps the most important 
function of state and local governments. Com- 
pulsory school attendance laws and the great ex- 
penditures for edueation both demonstrate our 
recognition of the importance of education to our 
democratic society. It is required in the perform- 
ance of our most basic public responsibilities, even 
service in armed forces. It is the very foundation 
of good citizenship. Today it is a principal in- 
strument in awakening the child to cultural values,, 


in preparing him for later professional training, and 
in helping to adjust normally to his environment... .” 


Only last Term the Court recognized that “[p]rovid- 
ing public schools ranks at the very apex of the function 
of a State) Hisconsin wv. Yoder,.406 U. S. 205, 212 
(1972). This 1s clearly borne out by the fact that in 48 
of our 50 States the provision of public education is 
mandated by the state constitution.” No other state 
function is so uniformily recognized “’ as an essential 
element of our society's well-being. In large measure, 
the explanation for the special importance attached to 
education must rest. as the Court recognized in Yoder, 
id.. at 221, on the facts that “some degree of education 
is necessary to prepare citizens to participate effectively 
and intelligently in our open political system... .” and 
that “education prepares individuals to be self-reliant 
and: self-sufficient participants in society.” Both facets 


of this observation are suggestive of the substantial rela- 
tionship which education bears to guarantees of” our 


Constitution. 


Education direetly affects the ability of a child to exer-- 


cise his First Ainendment interests both as a source and 
as a receiver of information and ideas, whatever inter- 
sts he may pursue in life. This Court’s decision in 
Sweezy v. Vew Hampshire, 354 U. S. 234, 250 (1957). 
speaks of the right of students “to inquire, to study, and 
to evaluate, to gain hew maturity and understand- 


D> 


ing .... Thus, we have not casually described the 
classroom as the “ ‘marketplace of ideas. Aeyishian \. 
Board of Regents, 385 U.S. 589, 603 (1967). The oppor- 
tunity for formal edueation may not necessarily be the 
essential determinant of an individual's ability to enjoy 
throughout his ife the rights of free speech and asso- 
ciation guaranteed to him by the First Amendment. But 
such an opportunity may enhance the individual's en- 
joyment of those rights. not only during but also follow- 
ing school attendance. Thus. in the final analysis. “the 
pivotal position of education to success in American so- 
ciety and its essential role in opening up to the individual 
the central experiences of our culture lend it an im- 
portance that is undeniable.” ™ 

Of particular importance is the relationship between 
education and the political process. ‘‘Americans regard 
the public schools as a most vital civic institution for the 
preservation of a democratic system of government.” 
School District of Abington Township v. Schempp, 374 


‘See Brief of the National Edueation Asxociation, et al., as 
amicus curiae, App. A. All 48 of the 50 States which mandate 
public edueation also have compulsory attendance laws which re- 
quire school attendance for eight vears or more, /d., at 20-21. 

“) Prior to this Court’s deeision in Brown v. Board of Education, 
347 U. S. 483 (1954), every State had a constitutional provision 
directing the establishment of a svstem of public schools. But after 
Brown, South Carolina repealed its constitutional provision, and 
Mississippi made its constitutional provision discretionary with the 
state legislature. 

= Developments in the Law—Equal Proteetion, S2 Harv. L. Rev. 
1OHGS T1295 C1909): 
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U.S. 208, 230 (1963) (Brennan, J.. concurring). Edu- 
cation serves the essential function of instilling in our 
young an understanding of and appreciation for the prin- 
ciples and operation of our governmental processes! 
Education may instill the interest and provide the tools 
necessary for political discourse and debate. Indeed. it 
has frequently been suggested that education is the domi- 
nant factor affecting political consciousness and partici- 
pation.” A system of “[c]ompetition in ideas and gOv- 
ernmental policies is at the core of our electoral process 
and of First Amendment freedoms.” Williams v. Rhodes. 
393 U. 8. 23, 32 (1968). But of most immediate and 
direct concern must be the demonstrated effect of educa- 
tion on the exercise of the franchise by the electorate. 
The right to vote in federal elections is conferred by 
Art. I, § 2. and the Seventeenth Amendment of the Con- 
stitution, and access to the state franchise has been 
atiorded special protection becauise it is “preservative of 
other basic civil and political rights,” Reynolds v. Sims, 
377 U. 8. 533, 561-562 (1964) Data from the Presi- 
dential Election of 1968 clearl, demonstrates a direct. 
relationship between participation in the electoral proc- 
ess and level of educational attainment: ™ and. as this 
Court recognized in Gaston v. United States, 395 U. S. 
285, 296 (1969), the quality of education offered may 
influence a child’s decision to “enter or remain in school.” 
In is this very sort of intimate relationship between 


The President's Commission on School Finance, Schools, Peo- 
ple, and Monev: the Need for Eduextional Reform 11 (1872), con- 
cluded that “fl jiterally, we cannot survive as a nation or as individ- 
uals without [edueation}.° Tt further observed that: 

“[T}n a democratic sveiety, public understanding of public issues is 
necessarv for publie support. Sechoclx generally include im their 
courses of instruction a wide variety of subjects related to the history, 
struemire and principles of American government at all levels. In xo 
doing, schools provide students with a background of knowledge 


which is deemed an absolute necessity for responsible citizenship.” 
Id., at 13-14. 

*2 See J. Guthrie, G. Kleindorfer, H. Levin, & R. Stout, Sehools 
and Inequality 103-105 (1971); R. Hess & J. Torney, The Develop- 
ment of Political Attitudes in Children 217-218 (1967); Campbell, 
The Passive Citizen, VI Acta Sociologica, Nos. 1-2, 9, 20-21 (1962). 

That education is the dominant factor in influencing political par- 
ticipation and awareness is sufficient, I believe, to dispose of the 
Court’s suggestion that, in all events, there is no indication that 
Texas is not providing all of its children with a sufficient education 
to enjoy the right of free speech and to participate fully in the 
political process. Ante, at ——. There is, in short, no limit on the 
amount of free speech or political participation that the Constitu- 
tion guarantees. Moreover, it should be obvious that the political 
process, like most other aspects of social intercourse, is to some 
degree competitive. It is thus of little benefit to an individual from 
a property poor district to have “enough” education if those around 
him have more than “enough.” Cf. Sweatt v. Painter, 339 U.S. 629, 
633-634 (1950). 

See United States Department of Commerce, Burean of the 
Censtis, Voting and Registration in the Election of November 1968, 
Current Population Reports, Series P-20, No. 192, Table 4, p. 17 
(1968). See also Levin, The Costs to the Nation of Inadequate Fdu- 
eation, Committee Print of the Senate Select Committee on Equal 
Educational Opportunity, 92d Cong., 2d Sess., pp. 46-47 (1972). 
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a particular personal interest and_ specific constitu- 
tional guarantees that has heretofore caused the Court 
to attach special significance, for purposes of equal pro- 
tection analysis, to individual interests such as procrea- 
tion and the exercise of the state franchise.” 

While ultimately disputing little of this, the majority 
seeks refuge in the fact that the Court: has “never pre- 
sumed to possess either the ability or the authority to 
guarantee the citizenry the most effective speech or 
the most informed electoral choice.”’ Ante, at —. This 
serves only to blur what is in fact at stake. With due 
respect, the issue is neither provision of the most effec- 
tive speech nor of the most informed vote. Appellees 
do not now seek the best education Texas might provide. 
They do seek, however, an end to state discrimination re- 
sulting from the unequal distribution of taxable district 
property wealth that directly impairs the ability of some 
districts to provide the same educational opportunity 
that other cistricts can provide with the same or even 
substantially less tax effort. The issue is, in other wo ‘ds, 
one of discrimination that affects the quality of the edu- 
cation which Texas has chosen to provide its children; 
and. the pre vise question here is what importance shi uld 
attach to ediication for purposes of equal protection anal- 
ysis of tha* discrimination. As this Court held in 
Brown v. Board of Education, 347 U. S., at 493: Vhe 
opportunity of education, “where the state has uncer- 
taken to provide it, is a right which must be made aviil- 
able to all on equal terms.’ The factors just considered, 
including the relationship between education and the 
social and political interests enshrined within the Con- 
stitution, compel us to recognize the fundamentality of 
education ard to scrutinize with appropriate care he 
bases for state discrimination affecting equality of ecu- 
cational opportunity in Texas’ school districts “—a ecn- 


4 T believe that the close nexus between education and our es:ab- 
lished constitutional values with respect to freedom of speech and 
participation in the political process makes this a different -ase 
than our prior decisions concerning discrimination affecting public 
welfare, see, e. g., Dandridge v. Williams, 397 U.S. 471 (1970), or 
housing, see, e. g., Lindsey v. Normet, 405 U.S. 56 (1972). There 
can be no question that, as the majority suggests, constitutional 
rights may be less meaningful for someone without enough to eat or 
without decent housing. Ante, at —~. But the crucial difference 
hes in the closeness of the relationship. Whatever the severity of 
the impact of insufficient food or inadequate housing on a person’s 
life, they have never been considered to bear the same direct and 
immediate relationship to constitutional concerns for free speech 
and for our political processes as education has long been recognized 
to bear. Perhaps, the best evidence of this fact is the unique status 
which has been aceorded public education as the single public service 
nearly unanimously guaranteed in the constitutions of our States, see 
n. 65, supra. Education, in terms of constitutional values, is much 
more analogous in my judgment, to the right to vote in state elec- 
tions than to public welfare or public housing. Indeed, it is not 
without significance that we have long recognized education as an 


essential step in providing the disadvantaged with the tools neces-. 


sary to achieve economic sclf-sufficiency. 
7° The majority’s reliance on this Court’s traditional deference to 
legislative bodies in matters of taxation falls wide of the mark in 


The de- 


the context of this particular case. See ante, at —. 
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clusion which is only strengthened when we consider 
the character of the classification in this case. 


C 


The District Court found that in discriminating be- 
tween Texas school children on the basis of the amount of 
taxable property wealth located in the district in which 
they live, the Texas financing scheme created a form of 
wealth discrimination. This Court has frequently recog- 
nized that discrimination on the basis of wealth may cre- 
ate a classification of a suspect character and thereby eall 
for exacting judicial scrutiny. Sce. e. g., Griffin v. Illi 
NOS, .so Leds, «S. 12 $1951): Douvlas v. California, 372 
U.S. 353 (1963); MWeDonald v. Board of Election Com- 
missioners of Chicago, 394 U. S. 302, 807 (1969). The 
majority, however, considers any wealth classification in 
this case to lack certain essentiz] characteristics which 
it contends are common to the instances of wealth dis- 
crimination that this Court has heretofore recognized, 
We are told that in every prior vase involving a wealth 
classification, the members of tie disadvantaged class 
have “shared two distinguishing characteristics: be- 
cause of their impecunity they ‘cere completely unable 
to pay for some desired benefit. and as a consequence, 
they sustained an absolute depri ation of a meaningful 
opportunity to enjoy that benefit.” Ante, at ——. ] 
cannot agree. The Court’s distinctions may be sufficient 
to explain the decisions in Willians v. Illinois. 399 eS 
235 (1970); Tate v. Short, 401 ©. S. 395 (1971); and 
even Bullock v. Carter, 405 U. S. 134 (1972). But they 
are not in fact consistent with the decisions in Harper v. 
Virginia Board of Elections, 383 U. S. 663 (1966), or 


Griffin v. Illinois, supra, or Douglus v. California, supra. « 


cisions on which the Court relies were simply taxpayer suits chal- 
lenging the eonstitutionality of a tax bi rden in the face of exemp- 
tions or differential taxation afforded t. others. g., Allied 
Stores of Ohio, Inc. v. Bowers. 358 U, 3. 522 (1959): Madden v. 
Kentucky, 309 U. S. 83 (1940): Carmichael v. Southern Coal 
& Coke Co., 301 U.S. 495 (1937): Beil’s Gap R. Co. v. Penn- 
sylvania, 134 U. S, 232 (1890). There is no qnestion that from 
the perspective of the taxpayer, the Equal Protection Clause “im- 
poses no iron rule of equality, prohibiting the flexibility and va- 
riety that are 

The State may impose different specifie taxes upon different trades 
and professions and may vary the rate of an excixe upon various 
products.” Allied Stores of Ohio. Inc. v. Bowers, 358 U. 8., at 526— 
527. But in this case we are presented with a claim of diserimina- 
tion of an entirely different nature—a elaim that the revenue pro- 
ducing mechanism directly discriminates against the interests of some 
of the intended beneficiaries: and in contrast to the taxpaver suits, 
the interest adversely affected is of substantial constitutional and 
societal importance. Hence, a different standard of equal protec- 
tion review than has been emploved in the taxpayer suits is appro- 
priate here. It is true that afirmance of the District Court decision 
would to some extent intrude upon the State's taxing power insofar 
as it would be necessary for the Stare to at least equalize taxable 
district wealth. 
afirmance would not impose a strait 
powers of the State, and would certainly not spell the end of the 
local property tax. See infra, pp. —-—. 


= 
moe, VC 


appropriate to reasonable schemes of state taxation. 


But contray to the suggéstions of the majority, 
jacket upon the revenue raising 
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In Harper, the Court struck down as violative of the 
Equal Protection Clause an annual Virginia poll tax of 
$1.50, payment of which by persons over the age of 21 
was a prerequisite to voting in Virginia elections. In 
part, the Court relied on the fact that the poll tax inter- 
fered with a fundamental interest—the exercise of the 
State franchise. In addition, though, the Court em- 
phasized that “[lJines drawn on the basis of wealth or 
property .. . are traditionally disfavored.” TJd., at 668. 
Under the first part of the theory announced by the 
majority the disadvantaged class in Harper, in terms of 
a wealth analysis. should have consisted only of those too 
poor to afford the $1.50 necessary to vote. But the 
Harper Court did not see it that. way. In its view, the 
Equal Protection Clause “bars a system which excludes 
[from the franchise] those unable to pay a fee to vote or 
who fail to pay.’ Ibid. (Emphasis added.) So far as 
the Court was concerned, the “degree of diseriminatior. 
[was] irrelevant.” Jbid. Thus. the Court struck down, 
the poll tax-in toto; it did not order merely that those 


.too poor to pay the tax be exempted : complete impecunity 


clearly was not determinative of the limits of the disad- 
vantaged class, nor was it essential to make an equa. 
protection claim. 

Sunilarly, Griffin and Douglas refute the majority's 
contention that we have in the past required an absolute 
deprivation be’ore subjecting wealth classifications tc 
strict scrutiny. The Court characterizes Griffin as a case 
concerned simply with the denial of a transcript or an 
adequate substitute therefor. and Douglas as involving 
the denial of counsel. But in both cases the question 
was in fact whether “a State that [grants] appellate 
review can do so in a way that discriminates against 
some convicted defendants on account of their poverty.” 
Griffin v. Illinois, 351 U.S. at 18 (emphasis added). In 
that regard, the Court concluded that inability to pur- 
chase a transcript denies “the poor an adequate appellate 
review accorded to all who have money enough to pay 
the costs in advance,” ibid. (emphasis added), and 
that “the type of an appeal a person is afforded . 
hinges upon whether or not he ean pay for the assist- 
ance of counsel,’ Douglas vy. California, 372 U. S.. at 
355-356 (emphasis added). The right of appeal itself 
was not absolutely denied to those too poor to pay; but 
because of the cost of a transcript and of counsel. the 
appeal was a substantially less meaningful right for the 
poor than for the rich.” It was on these terms that the 


Di 


** This does not mean that the Court has demanded precise equality 
in the treatment of the indigent and the person of means in the 
criminal process. We have never suggested, for instance, that the 
Equal Proteetion Clause requires the best lawyer money can buy for 
the indigent. We are hardly equipped with the objective standards 
which such a judgment world require. But we have pursued the 
goal of substantial equality of treatment in the face of clear dis- 
parities in the nature of the appellate process afforded rich versus 
poor, See, e. g, Draper v. Washington, 372 U.S. 487, 495-496 
(1963); ef. Coppedge y. United States, 369 U.S. 438, 447 (1962). 
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Court found a denial of equal protection, and those terms 
clearly encompassed degrees of discrimination on the 
basis of wealth which do not amount to outright denial 
of the affected right or interest."' 

This is not to say that the form of w salth classifica- 
tion in this case does not differ significantly from those 
recognized in the previous decisions of this Court. Our 
prior cases have dealt essentially with discrimination on 
the basis of personal wealth.” Here, by contrast, the 
children of the disadvantaged Texas school districts are 
being discriminated against not necessarily because of 
their personal svealth or the wealth of their families, but 
because of the taxable property wealth of the residents 
of the district in which they happen to live. The ap- 
propriate question, then, is whether the same degree of 
judicial solicitude and scrutiny that has previously been 
afforded wealth classifications is warranted here. 

As the Court points out, ante, at —~, no previous 
decision has deemed the prescuce of just a wealth classi- 
fication to be sufficient basis to call forth “rigorous judi- 
cial scrutiny” of allegedly discriminatory state action. 
Compare, e. g., Harper V. Virginia Board of Elections, 
supra, with, @. 9. James v. Valtierra, 402 U-Satsnse))- 
That wealth classifications ‘lone have not necessarily 
been considered to bear the same high degree of sus- 
pectness as have classifications based on, for instance, 
race or alienage may be eyplaimable on a number of 


———_—— nr 


77 Fyen putting aside its misreé ding of Griffin and Douglas. the 
Court fails to offer any reizoned constitutional basis for restricting 
cases Involving wealth discrimination to instances in which there 1s 
an absolute deprivation of the interest affected. As I have already 
discussed, see supra, DP. —: the Equal Protection Clause guarantees 
equality of treatment of those persons who are similarly situated ; 
it does not merely bar some form of excessive discrimination be- 
tween such persous. Outside the context of wealth discrimination, 
the Court’s reapportionment decisions clearly indicate that relative 
discrimination is within the purview of the Equal Protection Clause. 
Thus, in Reynolds v. Sims, 317 U. §. 533, 562-563 (1964), the 
Court recognized: 

“Tt would appear extraordinary to suggest that a State could be 
constitutionally permitted to enact a law providing that certain of 
the State’s voters could vote two, tive, or 10 times for their legislative 
representatives, while voters living elsewhere could vote only 
once.... Of course, the effect of state legislative districting =chemes 
which give the same number of representatives TO unequal numbers 
of constituents is identical. Overweighting and overvaluation of the 
votes of those living here has the certain effect of dilution and under- 
valuation of the votes of those living there. Their right to 
vote is simply not the same right to vote as that of those living 
in a favored part of the State... . One must be ever aware that 
the Constitution forbids ‘sophisticated as well as simple-minded 
modes of discrimination.’ ‘ 

See also Gray Vv. Sanders, 372 U. S 368, 380-381 (1963). The 
Court gives no explanation why 4 case involving wealth diserimina- 
tion should be treated any differently, 


7s But ef. Bullock v. Carter, O50 Uy aes 144 (1972), where 
prospective eandidates’ threatened exelusion from a primary ballot 
because of their inability to pay a filing fee was seen as diserimina- 
tion against both the impecumous eandidates and the “less affiuent 
segment of the community” that supported such candidates but was 
also too poor as a group te contribute enough for the filing fees. 


erounds. The “poor” may not be seen as politically 
powerless as certain discrete and insular minority 
groups.” Personal poverty may entail much the same 
social stigma as historically attached to certain racial or 
ethnic groups.” But personal poverty is not a perma- 
nent disability; its shackles may be escaped. Perhaps, 
most importantly, though, personal wealth may not 
necessarily share the general irrelevance as basis for 
legislative action that race or nationality is recognized 
to have. While the “noor” have frequently been a 
legally disadvantaged group,’ it cannot be ignored that 
social legis'ation must frequently take cognizance of 
the economic status of our citizens. Thus, we have gen- 
erally gauged the invidiousness of wealth classifications 
with an awareness of the importance of the intevests 
being affected and the relevance of personal weal h to 
those inteiests. See Harper v. Virginia Board of Elec- 
tions, supra. 

When evaluated with these considerations in mid, it 
seems to ime that discrimination on the basis of zroup 
wealth in this case likewise calls for eareful ji dicial 
scrutiny. First, it must be recognized that whil local 
district wealth may serve other interests,’ it bears no 
relationship whatsoever to the interest of Texas school 
children in the educational opportunity afforded them 
by the State of Texas. Given the importance of that 
interest, we must be particularly sensitive to the in ‘idious 
characteristics of any form of discrimination tha‘ is not 
clearly iitended to serve it, as opposed to some other 
distinct state interest. Discrimination on the kasis of 
group wealth may not. to be sure, reflect the social stigma 
frequentiy attached to personal poverty. Never ‘heless, 
snsofar as group wealth discrimination involves wealth 
over wh'ch the disadvantaged individual has no sig nificant 
control.’ it represents in fact. a more serious | asis of 
discrimination than does personal wealth, For such dis- 
crimination 1s ho reflection of the individual's charac- 
teristics or his abilities. And thus—particularly in the 
context of a disadvantaged class composed of children— 
we have previously treated discrimination on a basis 
which the individual cannot control as constitutionally 
disfavored. Cf. Weber v. Aetna Casualty & Surety GG; 
406 tC. S$: 164 (1972); Levy Vv. Louisiana, 391 U. 5. 68 
(1968). 
ee ree 


79 But ef. M. Harrington, The Other America 13-17 (Penguin ed, 
1963). 

80 See E, Banfield, The Unheavenly City 63, 75-76 (1970); cf. 
R. Lynd & H. Lynd, Middletown in Transition 450 (1937). 

s-Cf, City of New York v. Miln, 11 Pet. 102, 142 (1837). 

s2 Theoretically, at least, it may provide a mechanism for imple- 
menting Texas’ asserted interest in local educational control, sce 
infra, Pps —— 7 

ss'True, a family may move [0 exeape a property poor school 


district, assuming it has the means to do so. But such a view would 
itself raise a serious constitutional question concerning an impermis- 
sible burdening of the right to travel, or, more precisely, the con- 
comitant right to remain where one is, CE Shapra %. Thompson, 
Oy (sae Oe. 620-631 (1969). 
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The disability of the disadvantaged class in this case 
extends as well into the political processes upon which 
we ordinarily rely as adequate for the protection and 
promotion of all interests. Here legislative reallocation 
of the States property wealth must be sought in the face 
of inevitable opposition from significantly advantaged 
districts that have a strons vested interest in the preserva- 
tion of the status quo, a problem not completely dis- 
similar to that faced by underrepresented districts prior 
to the Court's intervention in the process of reapportion- 
ment. see Baker v. Carr, 369 U.S. 186, 191-192 (1962). 

Nor can we ignore the extent to which, in contrast to 
our prior decisions. the State is responsible for the wealth 
Griffin, Douglas, Wil 
liams, Tate, and our other pricr cases have dealt with 


diserimination in this instance. 


discrimination on the basis of mdigenecy which was at- 
tributable to the operation of the private sector. But 
we have nw such simple de facto wealth discrimination 
here. The means for financing public education in Texas 
are selected and specified by tue State. It is the State 
that has created local school districts. and tied educa- 
tional funding to the local property tax and thereby to 
local district wealth. 
imposed Jand use controls have undoubtedly encouraged 
and rigidified natural trends in the allocation of particular 
areas for residential or commercial use. and thus deter- 
nuned each district's amount f taxable property wealth. 
In short, this case, in contrést to the Court's previous 
wealth discrimination decisions. can only be seen as “un- 
usual in the extent to which sovernmental action ts the 
cause of the wealth classifications.’ ~ 

In the final analysis. then. “he invidious characteristics 


At the same time. governmentally 


of the group wealth classification present in this tase 
merely serves to emphasize t ie need for careful judicial 
scrutiny of the State's justific: tions for the resulting inter- 
district discrimination in the educational opportunity 
afforded to the school children of Texas. 


D 


The nature of our inquiry into the justifications for 
state discrimination is essentially the same in all equal 
protection cases: We must consider the substantiality 
of the state interests sought to be served, and we must 
scrutinize the reasonableness of the means by which the 
State has sought to advance its interests. See Police 
Dept. of the City of Chicago v. Mosley, 408 (eS oe, 


~t Indeed. the political difheulties that seriously disudvantiaged 
districts face in securing legislative redress are augmented by the 
fact that little support. ts likely to be secured from ouly mildly 
disadvantaged distriets, Cf. Gray v. Sanders, 372 1. 3. 368 (1903) 
See also n. 2. supra. 

“See Tex. Cities, Towns, « Villages Code Ann. §§ 1011a-1011). 
Soe also, gi. Skinner v. Reed, 265 SW. 2d 850 (Tex. Cly. App. 
1954): City of Cerpus Christi ¥. Jones, 144 SW: 2d Skee. 
Civ. App. 1940). 

“ Nerrano v. Priest. 3 Cal. 3d SS4, 6035, Aan Pe Bl Plt ha4, G6 
Cal. Rptr. 601, 614 C1971). See also Van Dusartz Vv. Hatfield, 334 
F, Supp. STO, SV5-S76 (Minn. LOTT) 


oe) 
i 
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93 (1972). Differences in the application of this test 
are, in my view, a function of the constitutional im- 
portance of the interests at stake and the invidiousness 
of the particular classification. In terms of the asserted 
state interests, the Court has indicated that it will require, 
for instance, a “compelling.” Shapiro v. Thompson, 394 - 
U.S. 618, 634 (1969), or 4 “substantial” or “important” 
Dunn v. Blumstein, 405 U. 8. 230, 343 (1972), state 
interest to justify discrimination affecting individual in- 
terests of constitutional significance. Whatever the dif- 
ferences, if any, in these descriptions of the character of 
the state interest necessary to sustain such discrimination, 
basie to each is, I believe, a concern with the legitimacy 
and the reality of the asserted state interests. Thus, 
when interests of constitutional importance are at stake, 
the Court does not stand ready to credit the State’s classi- 
feation with any conceivable legitimate purpose.” but 
demands a clear showing that there are legitimate state 
snterests whieh the classification was in fact intended 
to serve. Beyond the question of the adequacy of 
the states purpose for the classification, the Court 
traditionalty has become increasingly sensitive to che 
means by which a State chooses to act as its action 
affects more directly interests of constitutional ‘ig- 
See, e. g., United States v. Robel, 389 U 53. 
(1967); Shelton Vv. Tucker, 364 U. 8. 479, 
Thus, by now, “less restrictive alterna- 
tives” analysis is firmly established in equal protee*ion 
jurisprudence. See Dunn y. Blumstein, 405 U. 5. 330, 
343 (1972), Kramer v. Union Free School District No. 
te S20ReU See le 027 (1969). It seems to me chat 
the range of choice we are willing to aceord the State 
in selecting the means by which it will act and the 
eare with which we scrutinize the effectiveness of the 
means which the State selects also must reflect the cousti- 
tutional importance of the interest affected and th: in- 
vidiousness of the particular classification. Here oth 
the nature of the interest and the clagsification dirtate 
close judicial scrutiny of the purposes which Texas seeks 
to serve with its present educational financing scheme 
and of the means it has selected to serve that purpose. 

The only justification offered by appellants to sustain 
the discrimination in educational opportunity caused by 
the Texas financing scheme 1s local educational control. 
Presented with this justification, the District Court con- 
cluded that “{n]ot only are defendants unable to demon- 
strate compelling state interests for their classification 
based on wealth, they fail even to establish a reasonable 
basis for these classifications.” 337 F. Supp., at 284. 
I must agree with this conclusion. 

At the outset, I do not question that local control of 
public education, as an abstract matter, constitutes @ 
very substantial state interest. We observed only last 
Term that “(direct control over decisions vitally affect- 


————_——— 


ven 
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Cf. e.g. Two Guys from Harrison-Allentown, Inc. v. MeGiiley, 
366. U. 8. 582 (1961); WeGowan v. Maryland, 366 U.S. 420 (1961) ;. 
Goesaert y. Cleary, 335 U. 3. 464 (1948). 
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ing the education of one’s children is a need strongly felt 
in our society.” Wright y. Council of the City of 
Emporia, 407 U.S. 451. 469 ( 1972). See also id., at 477_ 
478 (Burcer, C. J., dissenting). The State's interest in 
local educational control—which certainly includes ques- 
tions of educational funding—has deep roots in the inher- 
ent benefits of community support for public education. 
Consequently, true state dedication to local control would 
present, I think, a substantia] justification to weigh 
against simply interdistrict variations in the treatment 
of a State’s school children. But I need not now decide 
how I might ultimately strike the balance were we con- 
fronted with a situation where the State's sincere con- 
cern for local control inevitably produced educational 
inequality. For on this record, it is apparent that the 
State's purported concern with local control is offered 


primarily as an excuse rather than as a justification for: 


interdistrict lnequality, 

In Texas statewide laws regulate in fact the most 
minute details of local public education. For example, 
the State preseribes required cotrses.» All textbooks 
must be submitted for state approval.” and only ap- 
proved textbooks may be used." The State has estab- 
lished the qualifications hecessary for teaching in Texas 
public schools and the procedures tor obtaining certifica- 
tion.” ‘The State has even legisleted on the length of 
the school day.” Texas’ own courts have said: 


Asia resul@lof ithe acts? of the Legislature our 
school system is not of mere }oeal concern but it is 
Statewide. While a school district is local in ter- 
ritorial limits, it is an integral part of the vast 
school system which is coextensive with the eon- 
fines of the State of Texas.” Lreadway v. Whitney 
Independent School District, 205 S. W. 24°97, 99 
(TexyCivilApp. 10479, 


See also El Dorado Independent Sc wool District v. Tis- 
dale, 3S. W. 2d 420. 499 (Tex. Comm. App. 1928). 
Moreover, even if we accept Texa:” general dedication 
to local control in educational] matters, it is difficult to find 
any evidence of such dedication with respect to fiscal 
matters. It ignores reality to svggest—as the Court 
does.’ ante, "ay" as the local property tax ele- 
ment of the Texas financing scheme reflects a conscious 
legislative effort to provide school districts with local 
fiscal control. If Texas had a system truly dedicated 
to local fiscal control one would expect the quality of 
the educational opportunity provided in each district to 
vary with the decision of the voters in that district as 
to the level of sacrifice they wish to make for publie 
education. In fact. the Texas scheme produces pre- 


“Fes, \Eduews Cadecsdinny, §§ 21.101-21.117. Criminal penalties 
ire provided for failure to teach certain required courses, /d., 
§§ 4.154.16, 
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cisely the opposite result. Local school districts cannot 
choose to have the best education in the State by impos- 
ing the highest tax rate. Instead, the quality of the 
educational Opportunity offered by any particular dis- 
trict is largely determined by the amount of taxable 


property located in the district—a, factor over which local” 


voters can exercise no control. 

The study introduced in the District Court showed a 
direct inverse relationship between equalized taxable 
distriet property wealth and district tax effort with the 
result that the property poor districts making the highest 
tax effort obtained the lowest per pupil yield.“ The 
implications of this situation for local choice are illus- 
trated by again comparing the Edgewood and Alamo 
Heights School Districts. In 1967-1968, Edgewood. after 
contributing its share to the Local Fund Assignment, 
raised only $26 per pupil through its local property tax, 
whereas Alamo Heights was able to raise $333 per pupil. 
since the funds received through the Minimum Founda- 
tion School Program are to be used only for minimum 
professional salaries. transportation costs, and operating 
expenses. it is not hard to see the lack ot local choice — 
with respect to higher teacher salaries to attract more 
and better teachers, physical facilities. library books, and 
facilities, special courses. or participation in special state 
and federal] matching funds programs—under which a 
property poor cistrict such as Edgewood is forced to 
labor.** In fact, because of the difference in taxable 
local property wealth. Edgewood would have to tax 
itself almost nin> times as heavily to obtain the same 
yield as Alamo Heights.” At present, then. local control 
is a myth for many of the local school districts in Texas, 
As one district court has observed, “rather than reposing 
in each school district the economic power to fix its own 
level of per pupil expenditure, the State has so arranged 
the structure as to guarantee that some districts wil] spend 
low (with high taxes) while others will spend high (with 
low taxes).” Van Dusartz v. Hatfield, 334 F. Supp. 870, 
876 (Minn. 1971), 

In my judgment, any substantial degree of scrutiny of 
the operation of the Texas financing scheme reveals that 
the State has selected means wholly inappropriate to 
secure its purported interest in assuring its school districts 
local fiscal control,” At the Saine time, appellees have 


msee App: IL, i7fra. 


See Affidavit of Dr. Jose Cardenas, Superintendent of Schools, 
Edgewood Independent School District, App., at 234-238. 

% See App. IV, infra. 

°6 My Brother Wurre, in concluding that the Texas financing 
scheme runs afoul of the Equal Protection Clause, likewise finds 
on analysis that the means chosen by Texas—loeal property taxation 
dependent upon local taxable wealth—is completely unsuited in its 
present form to the achievement of the asserted goal of providing 
local fiseal control. Although my Brother Wuure purports to reach 
this result by application of that lenient standard of mere rationality 
traditionally applied in the context of commercial interests, it seems 
to be that the care with which he scrutinizes the practical effective- 
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pointed out a variety of alternative financing schemes 
which may serve the State's purported interest in local 
control as well, if not better, than the present scheme 
without the current impairment of the educational oppor- 
tunity of vast numbers of Texas school children.” T see 
ho need, however, to explore the practical or constitu- 
tional merits of those suggested alternatives at this time, 
for whatever their positive or negative features, experi-. 
ence with the present financing scheme IMpugns any sug- 
gestion that it constitutes a serious effort to provide local 
fiscal control. If, for the sake of local education control. 
this Court is to sustain interdistrict discrimination in the 
educational opportunity afforded Texas schoo! children, 
it should require that the State present something more 
than the mere sham now before us, 


ITI 


In conclusion it is essential to recognize that an end to 
the wide variations in taxable district property wealth 
inherent in the Texas financing scheme would entail 
none of the untoward consequences suggested by the 
Court or by the appellants. 

First, afirmance of the District Court’s decisions would 
hardly sound the death knell for local control of educa- 
tion. It would mean neither centralized decisionmaking 
nor federal court intervention in the operation of publie 
schools. Clearly, this suit has nothing to do with local 
decisionmaking with respect to educational policy or even 
educational spending. It involves only a narrow aspect 
of local control—namely, local cou.tro] over the raising of 
educational funds, In fact. in str’king down interdistrict 
disparities in taxable local wealth, the District Court took 
the course which js most likely te make true local con- 
trol over educational decisionmaking a reality for all 
Texas school districts. 

Nor does the District Court’s decision even necessarily 
eliminate local control of educational funding. The Dis- 
trict Court struck down nothing more than the continued’ 
interdistrict wealth discrimination inherent in the present 
property tax. Both centralized and decentralized plans 
for educational funding not involving such interdistrict 
discrimination have been put forward.** The choice 
among these or other alternatives remains with the State, 


ness of the present local property tax as a device for atfording local 
fiscal control reflects the application of a more stringent standard of 
review, a standard which at the least is influenced by the constitu- 
tional significance of the process of publie education. 


* See n.. 98, infra. 


°8 Centralized educational financing is, to be sure, one alternative, 
On analysis, though, it is clear that even centralized financing would 
not deprive loc:] school districts of what has been considered to be 
the essence of local educational control. See Wright v. Council of 
the City of Emporia, 407 U.S. 451, 477-478 (1972) (Burcer, C. J. 
dissenting). Central financing would leave in local! hands the entire 
gamut of local educational polieymaking—teachers, curriculum, sehool 
sites, the whole process of allocating resources among alternative edu- 
cational objectives, 
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hot with the federal courts. Ty this regard, it should be 
evident that the degree of federal Intervention in matters 
of local concern would be substantially less in this con- 
text than in previous decisions in which we have been 
asked effectively to impose a particular scheme upon the 
States under the guise of the Equal Protection Clause. 
See, e. g., Dandridge v. Willams, 397 U.S. 471 (1970) ; 
cf. Richardson y. Belcher, 404 U.S. 78 (1971). 

Stull, we are told that this case requires us “to condemn 
the State's judgment in conferring on political sub- 
divisions the power to tax loeal property to supply reve- 
nues for local interests.” Agee. Bee LY RE iG one in 
the course of this entire litigation has ever questioned the 
constitutionality of the local property tax as a devize 
for raising educational funds. The District Court's da- 
cision, at most, restricts the power of the State to maxe 
educational funding dependent exclusively upon loval 
property taxition so long as there exists interdistr ct 
disparities in taxable property wealth. But it harc ly 
eliminates th: local property tax as a source of educa- 
tional funding or as a means of providing local fiscal] 
control.” 

The Court seeks solace for its action today in the pcs- 
sibility of lecislative reform. The Court's suggestio.is 
of legislative redress and experimentation will doubtless 
be of great ecmfort to the school children of Texas’ dis- 
advantaged districts, but considering the vested interests 
of wealthy s:hool districts in the preservation of the 


cee 


A second poss bility is the much discussed theory of district power 
equalization put forth by Professor Coons, Clune, and Sugarm in 
in their seminal vork, Private Wealth and Public Education 201-2 12 
(1970). Such a scheme would truly reflect a dedication to local fiscal 
control. Under their System, each school district would receive 4 
fixed amount of revenue per pupil for any particular level of tax 
effort regardless of the level of local property tax base. Appellan’s 
criticize this scherae on the rather extraordinary ground that it woud 
encourage poorer districts to overtax themselves in order to obta.n 
substantial revenues for education. But under the present discrimi- 
natory scheme, it is the poor districts who are already taxing them- 
selves at the highest rates, yet are receiving the lowest returns. 

District wealth reapportionment is yet another alternative which 
would accomplish directly essentially what district power equaliza- 
tion would seck to do artificially. Appellants claim that the cal- 
culations concerning state property required by such a scheme would 
be impossible as a practical matter. Yet Texas ig already making 
far more complex annual calculations—involving not only local 
Property values but also local income and other economic factors— 
in conjunction with the Local Fund Assignment portion of the Mini- 
mum Foundation School Program. See V Texas Governor's Com- 
mittee Report 43-44, 

A fourth possibility would be to remove commercial, industrial, 
and mineral property from loeal tax rolls, to tax this property on a 
state-wide basis, and to return the resulting revenues to the local 
districts in a fashion that would compensate for remaiming varia- 
tions in the local tax bases. 

None of these partiewar alternatives are necessarily constitu- 
tionally compelled; rather, they indicate the breadth of choice whieh 
remains to the State if the present interdistrict disparities were- 
eliminated, ; 

“See n. 9S, supra. 
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status quo, they are worth little more. The possibility 
of legislative action is, in all events. no answer to this 
Court’s duty under the Constitution to eliminate un- 
justified state discrimination. In this case we have been 
presented with an instance of such discrimination, in a 
particularly invidious form, against an individual inter- 
est of large constitutional and practical mnportance. To 
support the demonstrated discrimination in the provision 
of educational opportunity the State has offered a justifi- 
cation which, on analysis, takes on at best an ephemeral 
character. Thus, I believe that the wide disparities in 
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taxable district property wealth inherent in the local 
property tax element of the Texas financing scheme render 
that scheme violative of the Equal Protection Clause,” 

I would therefore affirm the judgment of the District 
Court. 


*° Of course, nothing in the Court’s decision today should inhibit 
further review of state educational funding schemes under state con- 
stitutional provisions. See Milliken y. Green, —- Mich. —, — 
N. W. 2d —— (1972): Robinson y. Cahill, 118 N. J. Super. 223, 287 
A. 2d 187, 119 N. J. Super. 40, 289 A. 2d 509 (1972): ef. Serrano vy. 
Priest, 5 Cal. 3d° 584 487 P. 24 1241, 96 Cal. Rprr. 601 (1971). 


APPENDIX I TO OPINION OF MARSHALL, J., DISSENTING 


REVENUES OF TEXAS SCHOOL DISFRICTS 
CATEGORIZED BY EQUALIZED PROPERTY VALUES AND SOURCE OF ao 


CATEGORIES+ 


Market Value of 
Taxahle. Property 
Per Pupil 


Loeal Revenues 


Per Pupil Per Pupil 


Above $100,000 $610 $205 
(10 Districts) 

$100,000-$50.000 287 an 
(26 Districts) 

$50,000-S$30.000 224 260 
(30 Districts) 

$30,000-$10.000 166 295 
(40 Districts) 

‘Below $10,000 63 243 


(4 Districts) 


State Revenues 


Total Revenues 


State and Loc:l Per Pupil 


Revenues Pe) Federal (State-Local- 
Pupil (Columis Zevenues Federal, Columns 
1 and 2) Per Pupil ee and: 2) 
$815 $ 41 $856 
544 66 610 
484 45 529 
461 85 546 
305 135 441 


*Source: Policy Institute, Syracuse University Research Corporation, Syracise, N. Y. 


+Prepared on the basis of ¢ 


sample of 110 selected Texas School Districts from data for the 1967-1968 school year. 


Based on Table V to affidavi- of Joel S. Berke, App., at 208. 


APPENDIX II TO OPINION OF MARSHALL, J., 
DISSENTING 


TEXAS SCHOOL DISTRICTS CATEGORIZED BY 
EQUALIZED PROPERTY VALUES. EQUAL- 
IZED TAX RATES, AND YIELD OF RATES* 


CATEGORIESt+ 


EQUALIZED 


YIELD PER PUPIL 


Market Value of TAX (Equalized Rate 
Taxable Property RATES Applied to District 
Per Pupil ON $100 Market Value) 

Above $100,000 S .ol $385 

(10 Districts) 

$100,000-$50,000 38 262 

(26 Districts) 

$50,000-$30.000 59) 213 

(30 Districts) 

$30,000—810,000 72 162 

(40 Districts) 

Below $10,000 70 60 


(4 Districts) 


*Source: Poliey Institute, Syracuse University Research Corpora- 


tion, Syracuse, N.Y. 


tPrepared on the basis of a sumple of 110 selected Texas School 
Districts from data for the 1967-1968 school year. Based on Table 
~ If to affidavit of Jocl S. Berke, App., at 205. 
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APPENDIX III TO OPINION OF MARSHALL, J., DISSENTING 
SELECTED BEXAR COUNTY, TEXAS, SCHOOL DISTRICTS CATEGORIZED BY 
J EQUALIZED PROPERTY VALUATION AND SELECTED INDICATORS 
OF EDUCATIONAL QUALITY * 


Selected Districts Professional 
From High to Low by Salaries Per 


Market Valuation Pupil 4 College 

Per Pupil? Per Cent Degrees 

ALAMO HEIGHTS $372.00 100% 
NORTH EAST 288.00 99 
SAN ANTONIO 251.00 98 
NORTH SIDE 258.00 99 
HARLANDALE 243.00 94 
EDGEWOOD 209.00 96 


Teachers With * 


Per Cent of 


Total Staff A Student Professional 


Masters With Emergen- Counselor, Personnel 
Degrees cy Permits > Ratios® Per 100 Pupils 
40% 11% 645 4.80 

24 7 1,516 4.50 

PAS, i 2,320 4.0 

20 17 1,493 4.30 

2] 22 1,800 4.00 

15 47 3,098 4.06 


1 Policy Institute, Syracuse University Research Corporation, Syracuse, New York. 
2 Prepared on the basis of a sample of six selected school districts located in Bexar County, Texas, from data. for the 


1967-1968 school vear. 


3 Policy Institute, Syracuse University Research Corporation, Syracuse, New York. 
4U. §. District Court, Western District of Texas, San Antonio Division, Answers to Interrogatories, Civil Action 


No. 68-175-SA. 
5 Ibid. 
6 Tbid. 


Based. on Table XI to affidavit of Joel 8, Berke, App., at 220. 


APPENDIX IV TO OPINION OF MARSHALL, J., 
DISSENTING 


BEXAR COUNTY, TEXAS, SCHOOL DISTRICTS 
RANKED BY EQUALIZED PROPERTY VALUE 
AND TAX RATE REQUIRED TO GENERATE 
HIGHEST YIELD IN ALL DISTIRICTS* 


Districts Ranked from 
iligh to Low Market 
valuation Per Pupilt+ 
ALAMO HEIGHTS 

JUDSON 

EAST CENTRAL 
NORTH EAST 
SOMERSET 

SAN ANTONIO 
NORTH SIDE 
SOUTH WEST 
SOUTH SIDE 
HARLANDALE 
SOUTH SAN ANTONIO 
EDGEWOOD 


Tax Rate Per 3100 
Needed to Equal 
ighest Yield 
$ .68 
1.04 
tele 
Hera 
1.32 
1.56 
1.65 
2.10 
3.03 
3.20 
its 
5.76 


*Policy Institute, Syracuse University Research Corporation, Syra- 


cuse, New York. 


+Prepared on the basis of the 12 school districts located in Bexar 
County, Texas, from data from the 1967-1968 school year. 
Based on Table IX to Affidavit of Joel S. Berke, App., at 218. 


CHARLES ALAN WRIGHT, Austin, Tex. (CRAWFORD C. 
MARTIN, Attorney General, State of Texas, NOLA WHITE, First 
Assistant Attorney General, ALFRED WALKER, Executive Assist- 
ant Attorney General, J. C. DAVIS and PAT BAILEY, Assistant 
Attorneys General, and SAMUEL D. McDANIEL, with him on the 
brief) for appellants; ARTHUR GOCHMAN, San Antonio. Lex. 
(WARREN WEIR, MARK G. YUDOF, MARIO OBLEDO, and 
MANUEL MONTEZ, with him on the brief) for appellees; 

, GEORGE H. SPENCER and CLEMENS, KNIGHT, WEISS & 
SPENCER filed brief for San Antonio Independent School Dis- 


trict, as amicus curiae, seeking affirmance; STEPHEN J. POLLAK, 
RALPH J. MOORE, JR., RICHARD M. SHARP, DAVID RUBIN, 
and SHEA & GARDNER filed brief for National Education Assn., 
American Assn. of School Administrators, National Congress of 
Parents and Teachers, and Council of Chief State School Officers, 
as amici curiae, seeking affirmance; JACK GREENBERG, JAMES 
M. NABRIT, IH, NORMAN J. CHACHKIN, and ABRAHAM 
SOFAER filed brief for NAACP Legal Defense and Educational 
Fund, Inc., as amicus curiae, seeking affirmance; DAVID 
BONDERMAN, PETER VAN N. LOCKWOOD, ARNOLD & 


) 
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PORTER, and CAPLIN & DRYSDALE filed brief for Governors 
of the States of Minnesota, Maine, South Dakota, Wisconsin, and 
Michigan, as amici curiae, seeking affirmance, RAMSEY CLARK, 
DANIEL P. LEVITT, JOHN SILARD, RAUH AND SILARD, 
DAVID C. LON, and PAUL, WEISS, RIFKIND, WHARTON & 
GARRISON, GOERGE L. RUSSELL, JR., Baltimore City Solicitor, 
HAROLD J. RUVOLDT, JR., RUVOLDT AND RUVOLDT, J. AL- 
BERT WOLL, THOMAS E. HARRIS, JOHN LIGTENBERG, A. L. 
ZWERDLING, STEPHEN I. SCHLOSSBERG, DONALD H. BROWN, 
and DAVID KIRP filed brief for Baltimore Mayor and City Council, 


four other cities, AFL-CIO, and nine other organizations, as amici 
curiae, seeking affirmance; ROBERT R. COFFMAN filed brief for 
California Superintendent of Public Instruction and California 
Board of Education, as amici curiae, seeking affirmance; ROD- 
ERICK M. MILLS, SIMON M. LORNE, MUNGER, TOLLES, 
HILLS. & RICKERSHAUSER, STUART L. KADISON, and KADI- 
SON, PFAELZER, WOODARD & QUINN filed brief for California 
Controller, as amicus curiae, seeking affirmance; JOHN E. COONS, 
WILLIAM H. CLUNE Ill, STEPHEN D. SUGARMAN, and TERRY 
Jj. HATTER, JR: filed brief for John Serrano, Jr., and John 
Anthony Serrano, as amici curiae, seeking affirmance; FRANCIS 
B. BURCH, Attorney General, State of Maryland, HENRY R. 
LORD, Deputy Attorney General, E. STEPHEN DERBY, Assistant 
Attorney General, GEORGE W. LIEBMANN, SHALE D. STIL- 
LER, RICHARD S. McKERNON, Cty. Attorney, Montgomery 
Cty., Md., WILLAIM J. BAXLEY, Attorney General, State of 
Alabama, GARY K. NELSON, Attorney General, State of Arizo- 
na, JAMES G. BOND, Assistant Attorney General, EVELLE J. 
YOUNGER, Attorney General, Stete of California, ELIZABETH 
PALMER, Assistant Attorney General, EDWARD M. BELASCO, 
Deputy Attorney General, DUKE W. DUNBAR, Attomey General, 
State of Colorado, ROBERT K. KILLIAN, Attorney General, 
State of Connecticut, F. MICHAE!, AHERN, Assistant Attorney 
General, W. ANTHONY PARK, Atsorney General, State of Idaho, 
JAMES R. HARGIS, Deputy Attorney General, THEODORE L. 
SENDAK, Attorney General, State of Indiana, CHARLES M. 
WELLS, HARRY -T. ICE, GEORGE B. GAVIT, RICHARD C. 
TURNER, -Attorney General, State of lowa, GEORGE W. MUR- 
RAY, Assistant Attorney General, VERN MILLER, Attorney 
General, State of Kansas, MATTHEW J. DOWD and JOHN C. 
JOHNSON, Assistant Attorneys General, ED W. HANCOCK, 
Attorney General, State of Kentucxy, CARL T. MILLER, Assist- 
ant Attorney General, WILLIAM /. GUSTE, JR., Attorney Gen- 
eral, State of Louisiana, JAMES 3. ERWIN, Attorney General, 
State of Maine, GEORGE WEST Assistant Attorney General, 
ROBERT H. QUINN, Attorney Guneral, Commonwealth of Mas- 
sachusetts, LAWRENCE T. BENCH, Assistant Attorney General, 
FRED W. FREEMAN, CHARLES F. CLIPPERT, WILLIAM M. 
SAXTON, ROBERT B. WEBSTER, A. F. SUMMER, Attorney 
General, State of Mississippi, MARTIN R. McLENDON, Assistant 
Attorney General, JOHN DANFORTH, Attorney General, State of 
Missouri, D. BROOK BAKTLETT, Assistant Attorney General, 
CLARENCE A. H. MEYER, Attorney General, State of Nebraska, 
HAROLD MOSHER, Assistant Attorney General, WARREN B. 
RUDMAN, Attorney General, State of New Hampshire, LOUIS J. 
LEFKOWITZ, Attorney General, State of New York, ROBERT B. 
MORGAN, Attorney General, State of North Carolina, BURLEY 
B. MITCHELL, JR., Assistant Attorney General, HELGI JOHAN- 
NESON,- Attorney General, State of North Dakota, GERALD VAN- 
DEWALLE, Assistant Attorney General, LEE JOHNSON, Attorney 
General, State of Oregon, DANIEL R. McLEOD, Attorney General, 
State of South Carolina, G. LEWIS ARGOE, JR., Assistant 
Attorney General, GORDON MYDLAND, Attorney General, State 
of South Dakota, C. J. KELLY, Assistant Attorney General, 
DAVID M. PACK, Attorney General, State of Tennessee, MILTON 
P. RICE, Deputy Attorney General, VERNON B. ROMNEY, 
Attorney General, State of Utah, ROBERT B. HANSEN, Deputy 
Attorney General, JAMES M. JEFFORDS, Attorney General, 
State of Vermont, CHAUNCEY H. BROWNING, JR., Attorney 
General, State of West Virginia, VICTOR A. BARONE, Assistant 
Attorney General, ROBERT W. WARREN, Attorney General, 


NOTE: Where it is deemed desirable, a sy!labus (headnote) will be 
released * * * at the time the opinion is issued. The syllabus constitutes 


no part of the opinion of the Court but has been prepared by the 
Reporter of Decisions for the convenience of the reader. See United 
States v. Detroit Lumber Co,, 200 U.S. 321, 337. 


State of Wisconsin, and BETTY R. BROWN, Assistant Attorney 
General, filed brief for state governments or political subdivisions 
in 30 states, as amici curiae, seeking reversal; GEORGE F. 
KUGLER, JR., Attorney General, State of New Jersey, and 
STEPHEN SKILLMAN, Assistant Attorney General, filed brief for 
State of New Jersey, as amicus curiae, seeking reversal; JOHN D. 
MAHARG, Los Angeles Cty. Counsel, JAMES W. BRIGGS, and 
DONOVAN M. MAIN, Deputy Cty. Counsel, filed brief for Los 
Angeles Cty. Superintendent of Schools, Los Angeles Cty. Tax 
Collector and Treasurer, and seven Los Angeles Cty. school 
districts, as amici curiae, seeking reversal; J. SHANE CREAMER, 
Attorney General, Commonwealth of Pennsylvania, LAWRENCE 
T. HOYLE, JR. and ALEXANDER KERR, Deputy Attorneys 
General, filed brief for Commonwealth of Pennsylvania, as amicus 
curiae; LAWRENCE E. WALSH, VICTOR W. BOULDIN, RICH- 
ARD B. SMITH, GUY M. STRUVE, and CLIFFORD W. YOUNG- 
BLOOD filed brief for Republic National Bank of Dallas, three 
other banks, and Securities Industry Assn., Inc., as amici curiae; 
JAMES W. PERKINS, PALMER & DODGE, DONALD R. HODG- 
MAN, O'MELVENY & MYERS, JOSEPH R. CORTESE, JOHN B. 
BRUECKEL, MORRIS E. KNOFF, SQUIRE, SANDERS & 
DEMPSEY, ROSWELL C. DIKEMAN, SYKES, GALLOWAY & 
DIKEMAN, JOSEPH GUANDOLO, MITCHELL, PETTY & SHET- 
TERLY, BRYCE HUGUENIN, DUMAS, HUGUENIN, BCOTH- 


_ MAN & MORROW, ROBERT M. JOHNSON, DAWSON, Nzs.GEL, 


SHERMAN & HOWARD MANIJ.Y W MUMEORD, CHAI'MAN 
and CUTLER, HENRY E. RUSSELL, HAWKINS, DELAFIELD 
& WOOD, JOSEPH H. JOHNSON. JR., BRADLEY, AF ANT, 
ROSE & WHITE, JOSEPH RUDD, ELY, GUESS & RUDD, 
FRED H. F.OSENFELD, GUST, ROSENFELD & DIVELBESS, 
HERSCHEL H. FRIDAY, SMITH, WILLIAMS, FRIDAY, 
ELDREDGI: & CLARK, GEORGE HERRINGTON, ORRICK, 
HERRINGION, ROWLEY & SUTCLIFFE, ISAAC D. RUSSELL, 
DAY, BER? Y & HOWARD, FRANK L. WATSON, FRE ‘MAN, 
RICHARDSON, WATSON, SLADE & McCARTHY, DANIEL J. 
O’CONNOR,. JR., KING & SPALDING, MICHAEL BORGE, 
BORGE AND PITT, HARRY T. ICE, ICE, MILLER, DOD ADIO 
& RYAN, -AWRENCE E. CURFMAN, WEIGAND, CURFMAN, 
BRAINERD, HARRIS & KAUFMAN, CORNELIUS W. GRAF- 
TON, GRAFTON, FERGUSON, FLEISHCHER & HARPER, 
FRANKLIN P. HAYS, SKAGGS, HAYS & REED, FRiD G. 
BENTON, JR., BENTON-& MOSELEY, EUGENE E. HUPPEN- 
BAUER, J%., COX, HUPPENBAUER, MICHAELIS & OSB )IRNE, 
HAROLD 8, JUDELL] FOLEY JUDELE BECK BEWLEY 3 
LANDEWEHR, EDWARD O. CLARKE, JR., PIPE & MARHURY, 
WARREN Ii, CARLEY, ROPES & GRAY, ARTHUR WHIINEY, 
DORSEY, WARQUART, WINDHORST, WEST & HALL:.DAY, 
ROBERT E. FIZZELL, STINSON, MAG, THOMSON, McE VERS 
& FIZZELI., WILLIAM H. CANNON, MUDGE ROSE GU7HRIE 
& ALEXANDER, LEO A. McCARTHY, REED, HOYT, WASH- 


BURN & McCARTHY, EDWARD A. SILLIERE, SULL’VAN, 
DONOVAN HANRAHAN, McGOVERN & LANE, JOEFN B. 
DAWSON, WOOD DAWSON LOVE & SABATINE, JUDSON J. 


ALLGOOD, PECK, SHAFFER & WILLIAMS, JOHN E. SIULBY, 
BRICKER, EVATT, BARTON & ECKLER, GEORGE J. FAGIN, 
FAGIN, FLOYD & BROWN, HOWARD A. RANKIN, RA IKIN, 
WALSH & RAGEN, JOSEPH P. FLANAGAN, JR., BALLARD, 
SPAHR, ANDREWS & INGERSOLL, ANDERSON PAGE, SAUL, 
EWING, REMICK & SAUL, SIDNEY M. RUFFIN, RUFFIN, 
HAZLETT, PERRY & LONERGAN, HUGER SINKLER, SINK- 
LER GIBBS. SIMONS & GUERARD, ROBERT W. SPENCE, 
GIBSON, SPENCE & GIBSON, HOBBY H. McCALL, McCALL, 
PARKHURST & HORTON, JAMES’ R. ELLIS, PRESTON, 
THCRGRIMSON, STARIN, ELLIS & HOLMAN, JAMES GAY, 
ROBERTS, SHEFELMAN, LAWRENCE, GAY & MOCH, WIL- 
LIAM J. KIERNAN, JR., FOLEY & LARDNER, LAURENCE C. 
HAMMOND, JR., and QUARLES, HERRIOTT, CLEMONS, 
TESCHNER & NOELKE filed brief for bond counsel, as amici 
curiae. 


NOTICE: These opinions are subject to formal revision before 
publication in the preliminary print of the United States Reports. 
Readers are requested to notify the Reporter of Decisions, Supreme 
Court of the United States, Washington, D.C. 20543, of any typo- 
graphical or other formal errors, in order that corrections may be made 
before the preliminary print goes to press. 
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GOMPERTS v. CHASE 1237 


Opinion in Chambers 


GOMPERTS er au. v. CHASE er at, 


ON APPLICATION FOR INJUNCTION PENDING FILING OF A 
PETITION FOR WRIT OF CERTIORARI 


No. A-245. Decided September 10, 1971 


Although Sequoia Union High School District in San Mateo, Cali- 
forma, maintains school facilities for blacks that are inferior to 
those that it maintains for whites, in apparent violation of Plessy 
v. Ferguson, 163 U. 8. 539, application for a preliminary injunc- 
tion pending petition for a writ of certiorari is denied where 
school is scheduled to open in three days and where the school 
schedule may be imperiled by further delay. 

See: 329 F. Supp. 1192. 


Mr. Justice Dovetas, Circuit Justice. 


I have reluctantly concluded to deny the motion for 
a preliminary injunction. Though the equities are on 
the side of the applicants, the application comes late, 
the school year opens Monday next, and the alternative 
to the present inadequate plan may be complete con- 
fusion. An opinion is being filed in Washington, D.C. 


William O. Douglas 
Yakima, Washington 


This case—before me on a motion for a preliminary 
injunction which both the Distriet Court and the Court 
of Appeals for the Ninth Circuit have denied—presents 
novel and unresolved issues of constitutional law, which 
have been argued at the hearing this day at Yakima, 
Washington. The Board of Trustees of Sequoia Union 
High School District in San Mateo County, California, 
designed and approved a high school integration plan 
dated June 24, 1970, to become effective September 13, 
1971, when the school year opens. It was designed to 
effect the substantial integration of Blacks, Chicanos, 
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and Whites. The county was divided in opinion on the 
matter, and as the result of an election in the spring 
of 1971, new school trustees were chosen who helped 
make up a new majority whieh modified the Board’s 
earlier action. That is the plan of the Board dated 
July 7, 1971. It is argued that the modifications will 
substantially restore the prior existing segregated high 
school regime. It is said in reply that the modified 
plan is based on voluntary transfers which it is hoped 
will mean that some 600 Whites will move into Black 
schools and some 400 Blacks will move into White schools. 
The mandatory aspect of the June 24, 1970, plan was 
suspended for the school year 1971-1972. This action 
was brought by Blacks and Whites under 42 U. 8S. C. 
§ 1983 and 28 U. 58. ©, § 1343 to end the racially segre- 
gated school regime. The case has not been heard on 
the merits and, as I have indicated, the new school year 
starts in less than a week. 

If this were the classical de jure school segregation, the 
injunction plainly should be granted. But the precise 
contours of de jure segregation have not been drawn by 
the Court. Historically, it meant the existence of state- 
created dual school systems. That is to say, de jure 
segregation was a mandate by the legislature, carried 
into effect by a school board, whereby students were 
assigned to schools solely by race. 2. g., Gong Lum v. 
Rice, 275 U.S. 78; Cumming v. Richmond County Board 
of Education, 175 U.S. 528. As I indicated the other day 
in my opinion in Guey Heung Lee v. Johnson, ante, p. 
1215. California had such a dual system until recent years. 
In the Guey Heung Lee case it was apparent that the 
force of that custom had not been spent even though 
the statute providing for the establishment of separate 
schools had been repealed, because the San Francisco 
School Board continued meticulously to draw racial lines 
in spite of the repeal of the statute. 
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So far as I can tell, a different history has prevailed in 
San Mateo County, or at least it is not apparent: from 
this record that California’s earlier dual school system 
shaped the existing San Mateo school system. The 
main argument now is that other state action created 
de jure segregation in San Mateo County: 

(1) California’s Bayshore Freeway effectively 1so- 
lated the Blacks and resulted in a separate and 
predominantly Black high school. 

(2) State planning groups fashioned and built 
the Black community around that school. 

(3) Realtors—licensed by the State—kept “White 
property” White and “Black property” Black. 

(4) Banks chartered by the State shaped the 
policies that handicapped Blacks in financing homes 
other than in Black ghettoes. 

(5) Residential segregation, fostered by state en- 
forced restrictive covenants, resulted in segregated 
schools. 


Whether any of these factors add up to de jure segre- 
gation in the sense of that state action we condemned 
in Brown v. Board of Education, 347 U.S. 483, is a ques- 
tion not yet decided. 

If I assume, arguendo, that they do not establish de 
jure segregation, another troublesome question remains. 
There can be de facto segregation without the State’s 
being implicated in the actual creation of the dual sys- 
tem. But even when there is de facto segregation, the 
problem is not necessarily resolved. 

Plessy v. Ferguson, 163 U.S. 537, decided in 1896, held 
that public facilities could be separate for the races pro- 
vided they were equal. If San Mateo County main- 
tains a public school’for Blacks that is not equal to 
the one it maintains for Whites, is there a remedy? 
There is a showing here that the State is maintaining a 
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segregated school system for the Blacks and Chicanos 
that is inferior to the schools it maintains for the Whites. 

Prior to Brown y. Board of Education, we held over 
and again that a Black offered inferior public educa- 
tion to that which the State gave the Whites must be 
admitted to the White school. McLaurin v. Oklahoma 
State Regents, 339 U.S. 687; Sweatt v. Painter, 339 U.S. 
629; Sipuel v. Board of Regents of the University of 
Oklahoma, 232 U. 8. 631; Missouri ex rel. Gaines V. 
Canada, 305 U.S. 337. 

Must not a school board fashion a plan that makes the 
majority race, and not the minority races alone, share in 
the unequal facilities designed by the State for part of 
its educational regime and make sure that the minorities, 
to the extent feasible, have the opportunity to share the 
superior facilities with the majority? 

There is evidence in this case that Ravenswood High 
School—the one that is predominantly. Black—is an in- 
ferior school. In fact, the Department of Health, 
Education, and Welfare reported in 1969 that: “The 
quality of educational services and opportunities pro- 
vided at Ravenswood High School does not meet the 
level of that provided in the other schools in the Dis- 
trict.’ The California Association of School Adminis- 
trators, the California School Boards Association, and 
the California Teachers Association in May 1969 made 
a similar report entitled Sequoia Union High School 
District. The plan of June 24, 1970, was designed to 
rectify that situation. The plan of July 7, 1971, how- 
ever, modified the earlier plan and takes, at most, only 
minimal steps towards equalizing the educational op- 
portunities at the district’s high schools. 

The remedies, if any, that are available where school 
segregation is de facto and not de jure are not yet clear. 
But Plessy v. Ferguson has not yet been overruled on 
its mandate that separate facilities be equal. Where 
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public schools for Blacks or Chicanos are not equal to 


schools for Whites, I see no answer to the argument that 


school boards can rectify the situation among the races 
by designing a system whereby the educational inequali- 
ties are shared by the several races. That seems to me 


to be an acceptable alternative to removing the inequali- 


ties through an upgrading of the subnormal school. 

As I understand this case, the July 7, 1971, plan pre- 
sumptively collides with the basic principle of equal 
protection expressed in Plessy v. Ferguson. Under nor- 
mal circumstances the injunction should therefore issue. 
The difficulty is that this is September 10 and the San 
Mateo schools open on September 13. No one knows 
what plan would be substituted by the school board for 
the July 7, 1971, plan should I issue the stay. The 
June 24, 1970, plan is no longer a plan of the school 
board. The time is so short that further delay may in- 
deed imperil the new school year. I have, therefore, 
reluctantly concluded that the lateness of the hour makes 
it inappropriate for me to grant the interim relief. 


It is so ordered. 
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phrasing of Rule 24(a) (2) as amended parallels that of Rule 
19a) (2) concerning joinder. But the fact that the two 
rules are entwined does not imply that an ‘‘interest” for the 
purpose of onc is precisely the same as for the other? The 
Occasions upon which a petitioner should be allowed to 
intervene under Rule 24 are not necessarily limited to those 
situations when the trial court should compel him to become 
a party under Rule 19. And while the division of Rule 24 
(a) and (b) into “Intervention of Right” and ‘Permissible 
Intervention” might superficially suggest that only the latter 
involves an exercise of discretion by the court, the contrary 
is clearly the case.!° 


The effort to extract substance from the conclusory 
phrase “interest” or “‘legally protectable interest” is of 
limited promise. Parents unquestionably have a sufficient 
“interest” in the education of their children to justify the 
initiation of a lawsuit in appropriate circumstances!'. as 
indeed was the case for the plaintiff-appellee parents here. 
But in the context of intervention the question is not 
Whether a lawsuit should be begun, but whether already ini- 
tiated litigation should be extended to include additional 
parties. The 1966 amendments to Rule 24(a) have facilitated 
this, the true inquiry, by eliminating the temptation or need 
for tangential expeditions in search of “property” or some- 
one “bound by a judgment.” It would be unfortunate to 
allow the inquiry to be led once again astray by a myopic 
fixation upon “‘interest.”’ Rather, as Judge Leventhal 
recently concluded for this Court, “[A] more instructive 
approach is to let our construction be guided by the policies 
behind the ‘interest’ requirement... . [T]he ‘interest’ test 
is primarily a practical guide to disposing of lawsuits by 


*See Shapiro, Some Thoughts on Intervention Before Courts, 
Agencies, and Arbitrators, 81 HARV. L. REV. 721, 757-59 (1968). 


See id.; see also Kaplan, Continuing Work of HeCHircommittee: 
1966 Amendments of the Federal Rules of Civil Procedure (1), 81 
HARV. L. REv. 356, 400-07 (1967). 


"See Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925). 
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involving as many apparently concerned persons as is com- 
patible with efficiency and due process.”!? 


The decision whether intervention of right is warranted 
thus involves an accommodation between two potentially 
conflicting goals: to achieve judicial economies of scale by 
resolving related issues in a single lawsuit, and to prevent 
the single lawsuit from becoming fruitlessly complex or un- 
ending. Since this task will depend upon the contours of 
the particular controversy, general rules and past decisions 
cannot provide uniformly dependable guides.!3 The 
Supreme Court, in its only full-dress examination of Rule 
24(a) since the 1966 amendments, found that a gas distrib- 
utor was entitled to intervention of right although its only 
“interest” was the economic harm it claimed would follow 
from an allegedly inadequate plan for divestiture approved 
by the Government in an antitrust proceeding.!* While 
conceding that the Court’s opinion granting intervention in 
Cascade Natural Gas Corp. v. El Paso Natural Gas Co. “is 
certainly susceptible of a very broad reading,” the trial judge 
here would distinguish the decision on the ground that the 
petitioner “did show a strong, direct economic interest, for 
the new company [to be created by divestiture] would be 
its sole supplier.”!5 Yet while it is undoubtedly true that 
“Cascade should not be read as a carte blanche for interven- 
tion by anyone at any time,’’!® there is no apparent reason 


'*Nuesse v. Camp, ___ US. App. D.C. __. 385 F.2d 694, 700 
(1967). 


3 ~ 
'SFor the efforts of one commentator, admittedly only partially 
successful, to classify the cases in which courts have found a sufficient 


“interest” for intervention under Rule 24, see Shapiro, supra note 9. 
at 729-40. 


'4Cascade Natural Gas Corp. v. El Paso Natural Gas Co,, 386 US. 
129, 132-36 (1967), | 


'S44 F.R.D. at 24-25. 


1° Idee The majority’s splenetic displeasure with the substantive 
provisions of the divestiture plan approved by the Government and 
the trial court may have been an important factor in the liberal rend- 
ing given Rule 24(a) in Cascade. See Shapiro, supra note 9, at 729-31; 
Kaplan, supra note 10, at 403-07. 
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why an ‘teconomic interest” should always be necessary to 
justify intervention. The goal of “disposing of lawsuits by 
involving as many apparently concerned persons as is com- 
patible with efficiency and due process” may in certain cir- 
cumstances be met by allowing parents whose only “‘inter- 
est” is the education of their children to intervene. In 
determining whether such circumstances are present, the 
first requirement of Rule 24(a)(2), that of an “interest” in 
the transaction, may be a less useful point of departure 
than the second and third requirements, that the applicant 
may be impeded in protecting his interest by the action and 
that his interest is not adequately represented by others. 


This does not imply that the need for an “interest” in 
the controversy should or can be read out of the rule. But 
the requirement should be viewed as a prerequisite rather 
than relied upon as a determinative criterion for interven- 
tion. If barriers are needed to limit extension of the right 
to intervene, the criteria of practical harm to the applicant 
and the adequacy of representation by others are better 
suited to the task. If those requirements are met, the nature 
of his “interest” may play a role in determining the sort of 
intervention which should be allowed—whether, for example, 
he should be permitted to contest all issues, and whether 
he should enjoy all the prerogatives of a party litigant!” 


Both courts and legislatures have recognized as appropri- 
ate the concern for their children’s welfare which the parents 
here seek to protect by intervention.'® While the artificial- 
ity of an appeal without the Board of Education cannot be 
ignored, neither can the importance of the constitutional 
issues decided below. The relevance of substantial and un- 
settled questions of law has been recognized in allowing 
intervention to perfect an appeal.'? And this Court has_ 


'7Cf Shapiro, supra note 9, at 740, 752-56. 


181 providing for the first time for an elected school board in the 
District, Congress has recognized that “the education of their children 
is a municipal matter of primary and personal concern to the citizens 
of a community.” District of Columbia Elected Board of Education 
Act § 2, 82 Stat. 101 (1968). ; 

19See Pellegrino v, Nesbit, 203 F.2d 463, 467 (9th Cir. 1953). 


y 


noted repeatedly, “‘obviously tailored to fit ordinary civil 
litigation, [the provisions of Rule 24] require other than 
literal application in atypical cases.”?° We conclude that 
the interests asserted by the intervenors are sufficient to 
justify an examination of whether the two remaining 
requirements for intervention are met. 


Rule 24(a) as amended requires not that the applicant 
would be “bound” by a judgment in the action, but only 
that ‘‘disposition of the action may as a practical matter 
impair or impede his ability to protect that interest.” In 
Nuesse v. Camp?' this Court examined a motion by a state 
commissioner of banks to intervene under the new Rule 
24(a) in a suit brought by a state bank against the United 
States Comptroller of Currency. The plaintiff claimed that 
the defendant would violate the National Bank Act?? if he 
approved the application of a national bank to open a new 
branch near the plaintiff’s office. The intervénor feared an 
interpretation of the statute which would stand as precedent 
in any later litigation he might initiate. The Court, agree- 
ing, concluded that “‘under this new test stare decisis prin- 
ciples may in some cases supply the practical disadvantage 
that warrants intervention of right.”?? But if a decision 
interpreting a statute against the applicant’s contentions 
would so handicap him in pursuing a subsequent lawsuit as 
to justify intervention, the appellants in this case would face 
a hopeless task in a later suit. The intervening parents assert 
that the Board of Education should be free to make policy 
decisions concerning such matters as pupil and faculty 


20Textile Workers Union v. Allendale Co., 96 U.S. App. D.C. 401, 
403, 226 F.2d 765, 767 (1955) (en banc), cert. denied, 351 U.S. 909 
(1956), cited in Nuesse v. Camp, US. App. D.C. , 385 F.2d 


694, 700 (1967). 
21 US. App. D.C. __, 385 F.2d 694 (1967). 
2212 U.S.C. § 36 (1964). 
23 
___ US. App. D.C. at ___, 385 F.2d at 702; accord, Atlantis 


ser nie Corp. v. United States, 379 F.2d 818, 828-29 (Sth Cir. 
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assignments without the constraints imposed by the decision 
below. If allowed to intervene, they hope to show that the 
past practices condemned by the trial court did not violate 
the Constitution and hence that the decree should be 
vacated. Should they succeed, the Board of Education will 
indeed be freed of certain constraints upon its exercise of 
discretion in establishing educational policy. But if the 
right to intervene is denied and the decision below becomes 
final, there is no apparent way for the parents to pursue 
their interests in a subsequent lawsuit. True, they could 
assert that the new policies adopted by the Board of Educa- 
tion in compliance with the order below are unconstitu- 
tional. But this would be a sterner challenge than they 
would face as intervenors here: although the new policies 
might not be constitutionally required, they might also not 
be unconstitutional. Indeed, the very premise for the inter- 
venors’ attack on the trial court decision is that school 
authorities can exercise wide discretion without encounter- 
ing affirmative constitutional duties or negative prohibitions. 
While the scope of this discretion is uncertain, its existence 
is not: some policies may be constitutionally permissible, 
and hence immune to attack in a fresh lawsuit, which are 
not constitutionally required. Since this is so, the interven- 
ors have borne their burden to show that their interests 
would “‘as a practical matter” be affected by a final dispo- 
sition of this case without appeal. 


The remaining requirement for intervention is that the 
applicant not be adequately represented by others. No 
question is raised here but that the Board of Education 
adequately represented the intervenors at the trial below; 
the issue rather is whether the parents were adequately rep- 
resented by the school board’s decision not to appeal. The 
presumed good faith of the board in reaching this decision 
is not conclusive. “‘[B]lad faith is not always a prerequisite 
to intervention,’ nor is it necessary that the interests of 
the intervenor and his putative champion already a party 


we. 


24 Hobson v. Hansen, 44 F.R.D. 18, 31 (D.D.C. 1968). 


1] 


be ‘wholly ‘adverse.’”?5 As the conditional wording of 
Rule 24(a)(2) suggests in permitting intervention ‘‘unless 
the applicant’s interest is adequately represented by existing 
parties,” “‘the burden is upon those opposing intervention 
to show the adequacy of existing intervention.”?° In this 
case, the interests of the parents who wish to intervene in 
order to appeal do not coincide with those of the Board of 
Education. The school board represents all parents within 
the District. The intervening appellants may have mote par- 
ochial interests centering upon the education of their own 
children. While they cannot of course ask the Board to 
favor their children unconstitutionally at the expense of 
others, they like other parents can seek the adoption of 
policies beneficial to their own children. Moreover, consid- 
erations of publicity, cost, and delay may not have the same ° 
weight for the parents as for the school board in the context 
of a decision to appeal. And the Board of Education, buf- 
feted as it like other school boards is by conflicting public 
demands, may possibly have less interest in preserving its 
own untrammeled discretion than do the parents. It is not 
necessary to accuse the board of bad faith in deciding not 
to appeal or of a lack of vigor in defending the suit below 
in order to recognize that a restrictive court order may be 
a not wholly unwelcome haven. 


The question of adequate representation when a motion 
is made for intervention to appeal is related to the question 
of whether the motion is timely. To a degree it may well 
be true that a “‘strong showing” is required to justify inter- 
vention after judgment.?” But by the same token a failure 
to appeal may be one factor in deciding whether representa- 
tion by existing parties is adequate.?® As the opinion of the 


*SNuesse v, Camp, ___ U.S. App. DC. nosy by BBS. F.201694:| 
703 (1967). 


61d. at ___, 385 F.2d at 702. 


?7See United States v. Blue Chip Stamp Co., 272 F. Supp. 432, 
435-36 (C.D. Calif. 1967) (collecting cases), aff'd, 389 U.S. 580 (1968). 


?8See Zuber v. Allen, ___ US. App. D.C. ___, 387 F.2d 862 
(1967); Pellegrino v. Nesbit, 203 F.2d 463 (9th Cir 1952). Waten « 
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14 
exhibits consisting of an article by the trial judge dealing 
with legal remedies for de facto segregation,*® an excerpt 


from the trial transcript purportedly showing that the trial 

judge had prejudged the merits of the defendants prospec- 

tive motion for judgment, and articles and editorials in 
various newspapers and magazines commenting upon the 
supposed predilections of the trial judge in dealing with the 
questions of law involved in the case. 


Even assuming that the motion satisfied the requirements 
for an affidavit of bias or prejudice under 28 U.S.C. 8 144, 
(1964),°” there is serious doubt that it was timely. The 
allegedly improper remarks from the bench—which were in 
any event of nugatory importance at most—had occurred 
more than two weeks before. The law review article had 
been published more than a year before. Since the defend- 
ants suggested no “‘good cause ... for [their] failure to file 
it” at the commencement of trial, as the statute requires, we 
have small difficulty concluding that the trial judge acted 
properly in denying the motion when made in the midst of 
a lengthy trial.3° 


III. AFFIRMANCE ON THE MERITS oF RULINGS 
RELATING TO OPTIONAL ZONES, FACULTY 
INTEGRATION AND PupiL BussiInG 


The trial court entered a seven-part decree at the con- 
clusion of its lengthy opinion. Its provisions settle under 
five headings: 


(1) General: The defendants were “permanently enjoined 
from discriminating on the basis of racial or economic status 
in the operation of the District of Columbia school system;” 


36Wright, Public School Desegregation: Legal Remedies for De 
Facto Segregation, 40 N.Y.U. L. Rev. 285 (1965). 

37But cf, Tynan v. United States, 126 U.S. App. D.C. 206, 376 
F.2d 761, cert. denied, 389 U.S. 845 (1967); Simmons v. United 
States, 302 F.2d 71, 75 (3d Cir. 1962). 

38See Laughlin v. United States, 120 U.S. App. D.C. 93, 99, 344 
F.2d 187, 193 (1965). 
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(2) Optional Zones: The defendants were directed to 
abolish specified optional zones in which pupils could 
choose which of two schools they wished to attend. 


(3) Faculty Integration: The defendants were directed 
(a) to provide for substantial faculty integration in all 
District schools immediately, and (b) to file with the court 
a plan for full faculty integration in the future; 


(4) Pupil Assignment: The defendants were directed (a) 
to provide transportation for volunteering pupils from over- 
crowded schools east of Rock Creek Park to schools with 
excess capacity west of the park, and (b) to submit to the 
court a long-range plan of pupil assignment to alleviate 
racial imbalance among District schools; and 


(5) Ability Grouping: The defendants were directed to 
abolish the “track system.”39 


The general requirement that the Board of Education not 
discriminate on racial or economic grounds is, of course, no 
more than declaratory of basic constitutional requirements. 
The school board’s freedom of discretion which the 
intervenor-appellants seek to protect is therefore not 
improperly impaired by that part of the order. 


As for the optional zones, the trial court found on the 
basis of a case-by-case evaluation that they had been 
created in areas where changing residential patterns within 
the District resulted in white enclaves where normal appli- 
cation of the neighborhood school policy would assign 
white children to predominantly black schools.4° These 
findings are not clearly erroneous, since the trial court’s 
finding that discriminatory intent underlay these zones is 
Supported by the record.*! The elimination of these 
optional zones is therefore a clearly appropriate remedy for 
the segregation flowing from these optional zones. The 


*?Hobson v. Hansen, 269 F. Supp. 401, 517-18 (D.D.C. 1967). 
407d, at 415-17, 
417d. at 499-501. 
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Board of Education has filed a report of compliance, not 
yet acted upon by the trial court, stating that all optional 
zones, including some not mentioned in the opinion of the 
trial judge, have been abolished. 


Those parts of the decree dealing with faculty integration 
also are premised upon a finding of discriminatory intent. 
Specifically, the trial court concluded that although black 
teachers were hired and promoted without bias, “an intent 
to segregate has played a role in one or more of the stages 
of teacher assignment.’4? Indeed, the appellants do not 
challenge the holding that the Board of Education has an 
affirmative duty to integrate the faculty and administrative 
personnel of the District schools.4? Their sole contention is 
that the “mandatory injunction” requiring compulsory 
reassignments of present teachers was improper. In so 
arguing the appellants rely on the belief of Dr. Hansen that 
such transfers would engender “resentment” among teachers, 
thereby aggravating the District’s already severe problem in 
attracting qualified teachers, and the recommendation 
advanced in the task force study of District schools, com- 
monly called the Passow Report,** that other devices such 
as recruitment of new teachers and voluntary transfers of 
existing teachers should be employed. 


We do not read the opinion below to contain any such 
‘““mandatory injunction.” The actual decree requires only 
substantial teacher integration immediately and a long-range 
plan for full faculty integration. In discussing the action 


427d. at 429. 


43See Bradley v. School Board, 382 U.S. 103 (1965); Rogers v. 
Paul, 382 U.S. 198 (1965). 


44Early in 1965, soon after the filing of this suit, the Board of 
Education commissioned the Teachers College of Columbia University 
to undertake a comprehensive study of the District schools. The 
results of this study are reported in a 593-page report entitled Toward 
Creating a Model Urban School System: A Study of the Washington, 
D.C. Public Schools (September 1967). The volume is popularly known 
as the Passow Report after the study director, Dr. A. Harry Passow. 


Le 


that will be necessary to achieve integration, the opinion 


does note that in addition to such steps as color-conscious 


assignments of incoming teachers, “‘this court... has no 
doubt that a substantial reassignment of the present 
teachers, including tenured staff, will be mandatory.’’* 
Admittedly these words are ambiguous as to whether 
compulsory reassignments will at some future date be made 
mandatory by the court or whether the trial court simply 
believed that the school board in order to comply with the 
requirement of eventual full integration will be forced to 
make mandatory reassignments. But since the actual decree 
speaks only of integration, and in doing so carefully dis- 
tinguishes between the need for substantial integration 
immediately and the long-term requirement for full integra- 
tion, we believe that the ambiguity should be resolved in 
favor of the latter construction. 


That being so, the words of the opinion reduce to a 
mere prediction which may be proved incorrect by the suc- 
cess of other tactics in achieving integration. We note that. 
the school board has filed reports detailing the present 
progress toward faculty integration and its long-term plans 
to achieve integration. The long-term plan does not include 
mandatory reassignments, and has not been acted upon by 
the trial court’ The school board has in that report out- 
lined the difficulties of radically shuffling present teachers 
about the District. In evaluating its arguments, we are con- 
fident that the trial judge will assign due weight to the 
proper considerations of teacher qualifications and the 
reluctance of teachers residing close to their present schools 
to travel long distances to a new assignment. Thus we do 
not construe the decree to preclude consideration of the 
plight, referred to in the Passow Report, of teachers who 
have previously performed at a satisfactory level in the 
school system but who do not have requisite ability and 
background for teaching disadvantaged students.*© At the 


45269 F. Supp. at 516. 


4Passow Report at 7. Likewise we intimate no opinion on the 
suggestion of the Passow Report for programs to recruit white teachers 
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same time, regardless of the opinions of Dr. Hansen and the 
authors of the Passow Report, we point out the obvious: 
racial prejudice on the part of teachers, who are employees 
of the government, is not a valid justification for continued 
segregation. 


In its most recent term the Supreme Court has made 
clear that at this late date the remedy for segregatory 
practices must be prompt. “The burden on a school board 
today is to come forward with a plan that promises 
realistically to work, and promises realistically to work 
now.”*7 This does not preclude a proper regard for the 
administrative difficulties of transition to a new day. It 
does preclude procrastination rooted in racial feelings. 


The trial court also ordered the Board of Education to 
provide transportation for volunteering children in over- 
crowded schools east of Rock Creek Park to schools with 
excess capacity west of the park and directed the board to 
file a long-term plan for pupil assignment “‘complying with 


the principles announced in the court’s opinion.” —_In doing ° 


so the court specifically did not attack the neighborhood 
school policy in view of its wide use throughout the 
country and the absence of “‘segregatory design” in its 
application in Washington.*? The trial judge did, however, 
find a notable inequality of resources and facilities between 
predominantly black schools and those with a greater 
admixture of whites.°° The court also examined in detail 
the repeated findings by the Supreme Court and others that 
racially segregated schools harm the black child.*! 


for black schools to achieve better racial balance in school faculties, 
notwithstanding the possibility that such recruitment programs may 
open the door to accusations that white applicants are being favored 
over Negroes. 


*7Green v. County School Board, 391 U.S. 430 (1968). 
48269 F. Supp. at 517. 

4% td. at 515, 519. 

591d. at 436-38. 

S!7d. at 419-21, 503-06. 
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While suggesting that the continuing vestiges of unconsti- 
tutional faculty segregation might support the requirement: 
of short-term pupil bussing,*? the trial court premised this 
part of its order on the finding that the school board had 
not shown that the cost of providing such transportation 
justified the denial of equal educational opportunity result- 
ing from overcrowded and predominantly black schools.*? 
Since Dr. Hansen testified in favor of bussing at the pupil’s 
expense to relieve overcrowding, the appellants travel a fine 
line in arguing that the mere requirement for payment of 
transportation costs by the school board improperly restrains 
its freedom of discretion. Indeed, the appellants may well 
have conceded away their argument in agreeing that over- 
crowded conditions in some schools cannot justify the fail- 
ure of the Board of Education to provide kindergartens fOr 
all students if it provides them for any.*4 


Opinions may differ as to the source and magnitude of 
differences between the educational opportunities offered 
by various District schools. But when the differentiating 
factor is as clear as overcrowding versus excess capacity, we 
agree with the trial court that transportation to level out 
pupil density can ‘fairly be required of the school board. 


IV. DETERMINATION THAT DisTRICT CourT’s RULINGS IN 
LONG-RANGE PupIL ASSIGNMENT AND TRACK SYSTEM 
Do Not Limit SCHOOLBOARD’s DISCRETION TO PURSUE 
EDUCATIONAL GOALS AND TO PROVIDE ABILITY GROUP- 
ING AND THAT ACCORDINGLY PARENTS LACK STANDING 
TO CHALLENGE UNDERLYING FACTUAL AND LEGAL 
BASES OF THESE PROVISIONS OF THE DECREE 


We conclude that the long-range plan of pupil assignment 
required by the order of the trial court does not trammel 


$210 at 50203. 
537d at 510-11. 


54One consequence of Byertrowaditig in the schools east of Rock 
Creek Park was the inability of some of these schools to provide kin- 
dergartens for every youngster. See id. at 438-39, 
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the discretion of the school board. The opinion does direct 
the board to consider such alternatives as educational parks 
and the Princeton plan.** But in the absence of a more 
specific order this part of the directive is merely precatory. 
' The demonstrated inequalities among Washington schools 
justifies an order requiring the School Board to consider 
alternative policies; we cannot believe that the freedom of 
action the intervenor-appellants seek to protect for the 
Board of Education need include the freedom to stand pat 


without engaging in further re-evaluation of assignment 
policies. 


The opinion of the trial court also states, 


Where because of the density of residential segrega- 
tion or for other reasons children in certain areas, 
particularly the slums, are denied the benefits of an 
integrated education, the court will require that the 
plan include compensatory education sufficient at least 
to overcome the detriment of segregation and thus pro- 
vide, as nearly as possible, equal educational opportun- 


ities to all children.5® 
Even aside from the feelings of inferiority engendered by 
black schools, there is no doubt that education in a ghetto 
school can fatally limit a child’s horizons and fail to prepare 
him for constructive participation in society. Residential 
patterns and the heavy concentration of black children in 
the District public schools may defy the best efforts of the 


& "4 


2) 

i 

beyond the pale of judicial action. Appellants could have 

no cause to object to any efforts of the Board of Education 
to enlist the voluntary cooperation of other school districts. 
Similarly we cannot see that appellants would have cause, 
while we still have black schools within the District, or for 
that matter at any time, to complain about the making of 
special efforts to prepare disadvantaged students to find 
their place in a wider world. And we see no realistic basis 
for saying that the references by the District Court to the 

heed for such efforts operates in fact to curtail the School 
Board’s discretion. 


What appellants seek is assurance that a neighborhood 

school approach may be maintained by the Board. The 
decree permits retention of the neighborhood school 
approach where it does not result in relative overcrowding 

- or other inequality of facilities. 


Any other comments in the opinion that may be taken 
as favoring abandonment of the neighborhood school 
approach have standing only as suggestions advanced for 
consideration by the Board. The Board has also received 
suggestions, in the Passow Report, for decentralization of 
the school program into subsystems, with eight community 
superintendents, and “that the schools be transformed into 
community schools, collecting and offering the variety of 
services and opportunities its neighborhood needs.’ We are 


Board of Education to achieve racially balanced schools 
{ while these factors persist.°’ The long run solution may lie 
_ in a more broadly based school district extending beyond 


not to be taken as approving or disapproving either of these 
general philosophies. On this appeal this Court is concerned 
, only with the provisions of the decree containing orders 


_ the borders of the District. But such a development is 


sol deat 50341 1:55.15, 
soi dmate 515. 


°7At the time of the decision below 90 per cent of the students in 
District public schools were black. /d. at 410. Since then the propor- 
tion has increased to 92 per cent. Report of Pupil Membership in 


Regular Day Schools on October 19, 1967, Office of the Statistical 
Analyst. 


that something be done or stopped—and it is our view that 


‘these provisions do not improperly encroach on the Board’s 
' statutory discretion. 


The last provision of the decree below to be considered 
is the order that the “track system” be abolished. Behind 
that curt directive lies a welter of facts and conflicting 
opinions. In theory, the “track system” like any procedure 
for ability grouping sought to classify students according to 
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their “ability,” whether present or potential, and to provide 
the education best suited to the needs of each individual 
child. And since any such system is inevitably fallible, the 
procedure must make adequate provision for review and 
reassignments. Unfortunately, as the Passow Report con- 
cluded, “(T]he tracking system was as often observed in 
the breach as it was in the adherence to any set of basic 
tenets.”°® The trial court concluded that the excessively 
rigid separation of students in different classrooms made 
each track a largely self-contained world; that the education 
provided in the lower tracks was so watered-down as to be 
more fairly described as warehousing than as remedial edu- 
cation; that an excessive reliance upon intelligence tests 
| standardized to white middle-classed norms made initial 
classifications erratic and irrational in terms of the professed 
goals of the system; and that the schools slighted their duty 
to encourage students to “cross-track”’ in individual course 
selections and to review track assignments in order to make 
reassignments where initial error or later developments made 
this appropriate.°? 


The appellants challenge these findings as well as their 
constitutional significance if valid. And indeed it would be 
little less than amazing if such an extended analysis of this 
complex problem produced a limpid pool of unassailable 
facts. In some cases, as the words of the Passow Report 
suggest, the difficulty lies in the gulf that may separate 
theory and practice. Thus, the trial court accepted the 
“general proposition that tests are but one factor in pro- 
gramming students,’®° but went on to conclude that this 
single factor played a disproportionate role. A keystone of 
this analysis was the reasoning that while teachers play a 
major part in the assignment decision, their evaluations of 
the student will be markedly influenced by his reported test 


58Passow Report at 17. 
59269 F. Supp. at 442-92. 
er ld oited 15 
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scores. This conviction is certainly shared by many, but, 
resting as it does in part on beliefs concerning human nature 
and the pressures of time which beset teachers like judges, 
the proposition cannot be demonstrated beyond cavil. 


Another difficulty lurking in the fact-finding process is 
the absence of an accepted yardstick to measure the per- 
formance of an ability-grouping system. In some cases sta- 
tistics are ineluctably ambiguous in their import—the fact 
that only a small percentage of pupils are reassigned may 
indicate either general adequacy of initial assignments or 
inadequacy of review. Superintendent Hansen himself 
appreciated the importance of care in initial assignments and 
timely reevaluation. When funds became available the 
school administration improved the track system by provid- 
ing for the study by a clinical psychologist, referred to by 
the District Court, of 1,272 students assigned or about to 
be assigned to the “special academic” or “‘basic’” track. 
This study revealed almost two-thirds to have been 
improperly classified.°' The track system was duly changed 
so as to require that a psychologist participate prior to 
assignment of any child to the “basic” track. The track 
system, in short, was not static or frozen, but rather a pro- 
gram in flux, which underscores the reality that discontinu- 
ance of this system as it happened to exist at a moment in 
time was not coercive or inhibiting of the school board’s 
discretion in the way feared by the appellants. 


The Passow Report also made an exhaustive analysis of 
the operation of the “track system,” and like the trial 
court criticized many aspects of it.°? This Court would face 
a difficult task were it necessary to stack each finding of 
the trial court against the comparable findings of the 


°' These statistics, of course, show only that classifications made 
without psychological testing were inaccurate when re-evaluated on 
the basis of test results. They do not reveal whether the initial classi- 
fications, or prior re-evaluations, were inaccurate from the vantage 
point of the information then available. 


°2Passow Report at 193-241, 
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Passow Report. Indeed it may be that the District Court 
would have made different findings—though possibly it 
would have entered the same judgment—if the Passow 
Report had been published and made part of the record 
prior to the issuance of the findings instead of being added 
to the file and record by a supplementary order. 


The decision of this case does not call on us to undertake 
any formidable survey or analysis. There are, indeed, a 
number of contentions we do not find it necessary to con- 
sider, and we think it appropriate to state so clearly, in 
order to obviate avoidable misunderstanding of the scope 
and purport of our ruling in this sensitive area. We do not 
find it necessary to resolve appellants’ broad legal conten- 
tions.°? Nor do we find it necessary to rule on appellants’ 
intermediate legal contentions.© Certainly we do not find 
it necessary to plunge into a sea of factual contentions and 
difficult issues of educational policy, such as (a) considering 
the proper balance, in tailoring educational programs to the 
ability of the individual student, between the practical need 
to group children by measurement of presently demonstra- 
ted ability and the simultaneous need to assure all students 
an opportunity to realize their educational potential, (b) 
considering to what extent verbal tests may be utilized, 


63 Appellants insist that there was no discrimination on account of 
race, but only differences in track assignment ascribable to the socio- 
economic and cultural background of the children which appeared 
even within groups of all black children, whose track assignments 
paralleled their backgrounds. Appellants also attack the general appli- 
cability of the preferred rights doctrine to such issues, and alter- 
natively deny its application in a case where the school administration 
was making efforts to improve the system. 


64For example, appellants claim that there is nothing in the record 
to support any criterion, implicit in the District Court’s conclusion, 
from which to conclude that the extent of the “cross-tracking” and 
inter-track transfers that had in fact developed were not sufficient to 
establish requisite flexibility. Appellants also submit that even the 
question of delineating appropriate flexibility is a question for the 
school board. 


either as valid predictors of school success, or as indicators 
of the gaps in skills that must be filled if minority children 
are to emerge from poverty backgrounds and become effec- 
tive participants in contemporary American life, and (c) 
considering to what extent verbal tests must be adjusted or 
supplemented in the light of available indicators of educa- 

tional ability not dependent on existing verbal skills. 


The intervenors come before this Court only to protect 
the freedom of the Board of Education to exercise the 
widest discretion in setting educational policies within the 
District. The order under challenge directs only that the 
“track system’ be abolished. Moreover, in doing so, the 
trial court specifically ‘“‘assumed that... [ability] grouping 
can be reasonably related to the purposes of public 
education.”®5 In compliance with the decree the “track 
system” as such has been abolished for more than a year. 
Both the opinion below and the Passow Report indicate 
that changes were continually being made in the process of 
ability grouping in District schools before the decision 
below was delivered.© In light particularly of the detailed 
recommendations made in the Passow Report for change in 
procedures for ability grouping, we have little if any basis 
for assuming that the scope of the board’s reevaluation 
would be materially affected by the judicial directive to 
abolish the “track system.” We cannot believe, for example, 
that appellants would gainsay the simple proposition that a 
board whose attention was called to problems of the track 
system—whether by observations of the trial judge, quite 
apart from any decree, or by the Passow Report, or by 
other sources—could hardly be expected to sit by without 
making substantial efforts to upgrade the performance of 
those children whose present verbal skills were low, but who 
had the innate capacity to respond to substantial efforts. 


The ruling of the District Court permitting intervention 
to appellant-parents was prescient, especially in view of the 


©5269 F. Supp. at 512. 
©6See, e.g., id. at 475 & n. 118, 490-91; Passow Report at 193. 
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spirit of the Supreme Court’s ruling of Flast v. Cohen.°®’ 
The case is unique, there is a clear controversy, and illum- 
ination of the issues is in the public interest. The spirit of 
Flast v. Cohen likewise enjoins us to confine the issues con- 
sidered on the merits upon this intervention to those issues 
that have a realistic nexus to the interests and concerns of 
the appellants as parents of school children, white and 
black. This Court’s ruling is consistent with and not in 
derogation of the realistic and understandable concerns of 
the parents that there be adequate scope for ability group- 
ings in the administration of the school system. dine 
District Court made it clear, and in any event this Court’s 
opinion makes it clear, that the decree permits full scope 
for such ability grouping. 


This Court’s disposition is not to be taken as in any way 
indicating indifference to the expressed concern of appellants 
that the school board be able to exercise discretion in pur- 
suing the goals of both quality and equality in educational 
opportunity without restraint attributable to an assertedly 
unlawful decree. The District Court’s decree must be taken 
to refer to the “track system” as it existed at the time of 
the decree. It merits reiteration, and it is perfectly clear 
from the record, that neither the school board nor Super- 
intendent Hansen were satisfied with the track system as it 
was or desired a freeze in its features. They were aware of 
the need for changes, and sought necessary funds. Of para- 
mount importance is the fact that the school administration 
allocated substantial funds for commissioning the Passow 
Report. The significance of that report as a likely prime 
mover energizing other changes was apparent from the start 
and can hardly be controverted. 


Therefore, the provision of the decree below directing 
abolition of the track system will not be modified. We con- 
clude that this directive does not limit the discretion of the 
school board with full recognition of the need to permit 


a. 


67392 U.S, 83 (1968). 


Pw 


the school board latitude in fashioning and effectuating the 
remedies for the ills of the District school system. This 
need for according scope and flexibility is heightened by 
the circumstance that in 1968 the District of Columbia had 
its first opportunity to elect a school board. This is an area 
in which Congress has entrusted to the Board of 
Education—now an elected board—‘“‘the control of the pub- 
lic schools of the District of Columbia,°® and provided that 
this board “shall determine all questions of general policy 
relating to the sehools.’6 As we have already noted, 
appellants cannot realistically deny that the elected board 
will wish to address itself to all deficiencies in public educa- 
tion, and to take into account all pertinent analyses, whether 
in the comments of legislative staffs, the District Court’s 
opinion, the Passow Report, perhaps future studies, etc. The 
problems are complex, and the board’s exploration will un- 
doubtedly be extensive. The exploration must be conducted 
consistently with constitutional requirements, and these in 
turn are dependent on manageable standards. The simple 
decree enjoining the ‘“‘track system” does not interpose any 
realistic barrier to flexible school administration by a school 
board genuinely committed to attainment of more quality 
and equality of educational opportunity. If the District 
Court should impose an undue restraint on the school board’s 
efforts to improve quality and equality of educational 
opportunity, such action would, of course, be subject to 
expeditious correction by this court. 


As construed by this opinion, the order entered by the 
trial court does not require modification to meet any of the 
challenges that intervenors have standing to raise. However, 
in view of the change in composition of the school board 
following from the recent election, it seems appropriate at 
this juncture to enter an order of remand, rather than a 
simple affirmance, to make doubly clear that the plans here- 


6831 D.C. Code § 101(a) (1967). 
6931 D. C. Code § 103 (1967). 
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tofore filed in this cause by the prior board do not foreclose 
the new board trom evolving new programs and orders per- 
taining to administration of the schools. 


So ordered 


McGowan, Circuit Judge: Congress has explicitly vested 
in the Board of Education the “control of the public 
schools of the District of Columbia,” and has directed that 
that body “shall determine all questions of general policy 
relating to the schools.” 31 D.C. Code 88 101, 103 (1967). 
Among such “‘questions of general policy”? was surely the 
one of whether the Board would appeal the decision of the 
District Court in this case. In a climate of change and re- 
examination created by the Board’s own initiative in com- 
missioning the so-called Passow Report, the Board addressed 
itself to the major issues of policy underlying the question 
of whether to appeal. Those issues obviously comprehended 
much more than the mere legal soundness of the District 
Court’s decision. The Board decided by a vote of 6 to 2 
not to appeal. That action, in my view, ended this litiga- 
tion for appellate purposes, except for such appeals as the 
Board may elect to take in the future from any further 
orders of the District Court. 


My colleagues agree with me as to appellants Hansen and 
Smuck. Some of them—enough to constitute with me a 
majority—have also concluded that the appellant parents 
are not properly before us with respect to certain portions 
of the decree. They reach that conclusion by a more tortu- 
ous path than I find it necessary to take, but, in respect of 
intervention, we reach the same result to this limited degree, 
namely, that there is no one before us with standing to 
challenge those provisions of the decree which (1) generally 
enjoin the Board from racial or economic discrimination, (2) 
require the submission of a pupil assignment plan for the 
Court’s approval, and (3) enjoin the operation of the track 
system. This result necessarily means that the appeals with 
respect to these provisions of the decree are dismissed with- 
out resolution of their legal merit. 


Bae 


I would do the same with the decree in its entirety. The 
appellant parents sought to intervene in this litigation only 
after the Board had decided not to appeal. Their interven- 
tion pleadings state as their only reason for seeking this 
belated entry into the case that they “dissent from” the 
Board’s decision. There are no allegations of any kind that 
the Board majority was faithless to its trust, or acted cor- 
ruptly, conspiratorially, or from any improper motivation 
whatsoever. Their position essentially is that, had they been 
on the Board, they would have voted differently. 1 cannot 
believe that it is either good law or sound policy to permit 
intervention under these circumstances solely to enable dis- 
sident citizens to prolong a lawsuit against the Board which 
the Board, in the exercise of its statutory responsibility for 
the welfare of the schools, has thought it advisable to termi- 
nate. 


Rule 24(a)(2), Frp. R. Cv. P., says that there is to be no 
intervention if ‘‘the applicant’s interest is adequately repre- 
sented by existing parties.’’ The only inadequacy of repre- 
sentation asserted by appellant parents is a policy disagree- 
ment with the Board over its decision not to appeal. This 
policy issue, however, is committed by Congress to the 
Board, and it is anomalous in the extreme to think that 
Congress, in accepting the Federal Rules, contemplated that 
any District resident who did not like the Board’s decision 
to end a lawsuit could second-guess that decision by claim- 
ing a right to intervene. 


I think the granting of intervention here for any purpose 
is an unacceptably loose construction of the Federal Rules 
which, I hope, will not endanger rational principles of judi- 
cial administration in other, and less emotional, areas of liti- 
gation. Permitting it here is also far from a promising omen 
for the capacity of the new and, for the first time, popularly- 
elected Board to keep firmly within its own grasp all impor- 
tant strands of educational policy. 


I have from the beginning not thought it necessary to do 
other with these appeals than to dismiss them.' No one of my 


1 ; re 
The case authorities do not Secm to me to be conclusive on the 
issue of intervention. This appears quite 
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colleagues has been prepared to embrace this position com- 
pletely. We are left, then, with the need to dispose of this 
appeal in some reasonably definitive manner and thereby to 
foster the desirable objective of moving this litigation along 
towards its eventual termination. To this end, and for this 
purpose, I am willing to deal with the merits of those par- 
ticular provisions of the decree as to which my colleagues 
are all in agreement that at least some of the appellants have 
standing. These are (1) the requirement of transportation 
for students at overcrowded schools who wish to go to 
under-utilized schools, (2) the abolition of optional zones, 
and (3) the requirements with respect to teacher integration. 
These provisions of the decree seem to me consistent with 
established and authoritative legal doctrines. Rogers v. Paul, 
382 U.S. 198 (1965); Bradley v. School Board, Brey) WE Sy 
103 (1965): Brown v. Board of Education, 347 U.S. 483 
(1954); Sweatt v. Painter, 339 U.S. 629 (1950). 


I vote to affirm the judgment of the District Court in 
those respects, and also with reference to the issues dealt 
with in Part II of Judge Bazelon’s opinion; and to this end 
I join in Parts II and III of that opinion. Although, as indi- 
cated above, I would have found no standing at all, since I 
am alone in that point of view and concur in the result 
reached in Part IV, I also join in that part. 


view made of them by the District Court in its extended treatment 
of the issue in its opinion on the motion for intervention, granted 
solely for the purpose of enabling appellants to be heard on the ques- 
tion here. 44 F.R.D. 18 (1968). There is no point in pursuing that 
examination further, except to take note of the only case cited by 
Judge Bazelon which has been decided since the District Court’s 
opinion. Flast v. Cohen, 392 U.S. 83 (1968), is a significant enlarge- 
ment of the right of a citizen to bring a suit challenging a federal 
expenditure. It has nothing to do with the intervention issue pre- 
sented by this record, except as it is expansively read as meaning that, 
in any litigation of public interest, anyone can get in at any time. I 
do not read it that way, nor would, I suspect, the District Court re- 
gard its reluctant decision to grant intervention as “prescient” of such 
a reading. 
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DANAHER, Circuit Judge, with whom Circuit Judges Bur- 
ger and Tamm join, dissenting: When Congress adopted the 
“District of Columbia Elected Board of Education Acti. 
it announced “Findings and Declaration of Purpose,” as fol- 
lows: 

The Congress hereby finds and declares that the 
school is a focal point of neighborhood and community 
activity; that the merit of its schools and educational 
system is a primary index to the merit of the commu- 
nity; and that the education of their children is a 
municipal matter of primary and personal concern to 
the citizens of a community. It is therefore the pur- 
pose of this Act to give the citizens of the Nation’s 
Capital a direct voice in the development and conduct 
of the public educational system of the District of 
Columbia; to provide organizational arrangements 
whereby educational programs may be improved and 
coordinated with other municipal programs; and to 
make District schools centers of neighborhood and 
community life. 

Additionally, the Act was made to read explicitly in 
pertinent part: 

The control of the public schools of the District of 


Columbia is vested in a Board of Education to consist 
of eleven elected members... . (Emphasis mine.) 


The term of office of an elected member of the new 
Board is to begin at noon on the fourth Monday in Janu- 
ary, 1969, and meetings of the Board are to be open? to the 
public. Specifically, Congress made it proof positive that 
“no final policy decision .. . may be made by the Board of 
Education in a meeting . . . closed to the public.” It is 
obvious from the legislative hearings that Congress was 
quite aware, as assuredly the general public in the District 
of Columbia well knows, that complex questions had arisen 
in the administration of the schools in the District. The 
general awareness became specific following the trial? which 


1P.L. 90-292, 82 Stat. 101, approved April 22, 1968. 
*With certain exceptions not here pertinent. 


3Some 30 witnesses had testified, and more than 450 exhibits had 
been introduced. 
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v. Hansen.® 


has written. 


ay 


commenced July 18, 1966 and continued off and on until 
October 25, 1966. Circuit Judge Wright on June 19, 1967 
as trial judge rendered his Opinion? which incorporated his 


findings of fact, conclusions of law and a decree.5 


It seems to me clear that Congress was intent upon the 


creation of an entirely new entity to which has been dele- 
gated the “control” of the public schools of the District of 
Columbia in furtherance of what might be discerned as the 

“direct voice” of our District citizens, The situation here is 


clearly unique and, likely enough, finds no counterpart 


throughout the nation. There had been widespread dissatis- 
faction with the administration of our schools through a 
Board appointed by the District Judges. We ourselves had 
taken note of the problems and had recognized that we had 


been confronted with “‘a very sensitive political question.’’® 


That discrimination in various forms had been continued 
for many years or had arisen since May 19, 19547 was 
abundantly established by Judge Wright’s findings in Hobson 
The details thus became apparent and the 


extent of the complexities of the problems confronting the 


schools in the Nation’s Capital can not be doubted. Accen- 
tuation of the realities is to be found in what Judge Bazelon 
All the more on that account I find myself 
impressed by Judge Wright’s “parting word” where as he 
concludes his opinion he says: 


It is regrettable, of course, that in deciding this case 


this court must act in an area so alien to its expertise. 


It would be far better indeed for these great social and 


*Hobson v. Hansen, 269 F. Supp. 401-517. 
The terms of the decree are set forth in 269 F. Supp. at 517-18. 
°We so observed in the resolution adopted by the Judicial Confer- 


ence in Executive Session on May 26, 1967, and we asked Congress 
to lodge the appointive power of members of the Board “elsewhere.” 
See our resolution appearing in Appendix I. 


’The Supreme Court then had decided Bolling v. Sharpe, 347 U.S. 
497, and see Brown v. Board of Education, 347 U.S. 483 (1954). 


8 Supra note 4. 
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political problems to be resolved in the political arena 
by other branches of government.9 


I agree. It is precisely at this point that I feel the inter- 
position of the judiciary should cease. The evils of de jure 
segregation have been exposed. The factors which have led 
“some to conclude that de facto Segregation has existed have 
been laid bare. | think—right here—is the place at which we 
should exercise judicial restraint. Declaratory and injunctive 
relief liad been sought, and Judge Wright had entered his 
decree. I think that decree should be vacated. 


It is fundamental that in circumstances such as here have 
been disclosed the courts are not bound to grant the relief 
as prayed. Dr. Hansen as Superintendent of schools had 
announced his retirement effective as of July 31, 1967. The 
“old” Board of Education presently will have been sup- 

' planted by the Board so recently elected by our citizens. 

_ Many of the practices exposed at trial have already been 

_ ameliorated, and yet others may prove impossible of resolu- 

: tion unless the Congress shall become persuaded that funds 

/ must be provided. In other aspects, difficulties must be 
Overcome in terms of practicalities which can not be 

ignored. — Transportation problems, new schools, pupil 

| assignments, teacher integration and yet other phases of the 
situation disclosed in Hobson v. Hansen'® must be met in 

_ accordance with the policy to be formulated by the elected 

| Board acting in furtherance of the purposes of the: Act, 

| supra.|! 


Undoubtedly in the day and time of it, the issuance of 
the decree seemed essential in light of Brown v. Board of 


°269 F. Supp. at 517. 
10 Supra note 4. 
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Education.'* But now that Congress has spoken and the 
electorate has acted, a very different status has evolved. 
Putting aside any effort to achieve in advance of action by 
the newly elected Board, a definition of judicially manage- 
able standards to bind its execution of the policy entrusted 
to it, it is enough to say that wrongs have been exposed. 
The members of that Board have sought election thoroughly 
acquainted with the myriad problems for which solutions 
must be sought. It is a matter of judgment on our part, to 
be sure, but we can not be oblivious to the fact that politi- 
cal considerations and the necessity for compromise and 
readjustment will have weight as the new Board enters upon 


its duties. 


Merely by way of analogy we may refer to the concluding 
observation by Mr. Justice Frankfurter in Colegrove v. 


Green'?: 


The Constitution has left the performance of many 
duties in our governmental scheme to depend on the 
fidelity of the executive and legislative action and, ulti- 
mately, on the vigilance of the people in exercising their 
political rights. 


In short, it is entirely apropos that the court should not 
enter the stormy!* thicket. With Mr. Justice Rutledge in 
Colegrove,'* 1 think this court now should decline further 
to exercise its jurisdiction, and the cause should be remanded 
to the District Court with directions to vacate the decree.’® 


12349 U.S. 294, 300-01 (1955). But upon whom has the responsi- 
bility devolved for compliance with the terms of the decree? The 
resigned Hansen? The supplanted Board? 

13328 U.S. 549, 556 (1946). 

14See news article, Washington Post, December S, 1968, attached 
as Appendix II. 

'Ssupra note 13, 328 U.S. at 566; and see Baker v. Carr, 369 U.S. 
186, 233 (1962). 

16Cf Mills v. Green, 159 U.S. 651, 653-54 (1895); Chicago Great. 
Western Ry.’Co. v. Beecher, 150 F.2d 394, 398 (8 Cir. 1945), cert. 
denied, 326 U.S. 781 (1946). 
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APPENDIX 
I 


IJudicinl Conference of the District of Colmmbia Cirenit 


Resolution by the Judges of the United States District Court 
for the District of Columbia and the United States Court of 
Appeals for the District of Columbia, in Executive Session 
of the Judicial Conference for the Circuit, 1967. 


RESOLUTION 


WHEREAS, Under the District of Columbia Code (1961) 
Title 31, Section 101, the Judges of the United States 
District Court for the District of Columbia are charged with 
the duty of appointing the members of the Board of Educa- 
tion of the District of Columbia, and 


WHEREAS, This duty has rested with the Judges of the 
United States District Court for the District of Columbia 
since June 20, 1906, and 


WHEREAS, In recent years the appointment of members 
of the Board of Education has become an extremely con- 


troversial question among the citizens of the District of 
Columbia, and 


WHEREAS, The matter of appointing members of the 
Board of Education is now a very sensitive political ques- 
tion, not in the party sense, but in a broader sense, and 


WHEREAS, The Judges of the United States District Court 
Court for the District of Columbia feel that they should not 
be required to act in this political field, and 


WHEREAS, The Judges of the United States District Court 
for the District of Columbia feel that in view of the forego- 
ing, the appointive power of members of the Board of 
Education should not be in the Judges of the United States 
eae Court for the District of Columbia: now, therefore, 
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RESOLVED, That the Congress of the United States be 
requested to amend the District of Columbia Code (1961) 
Title 31, Section 101, to remove the appointive power of 
members of the Board of Education from the Judges of the 
United States District Court for the District of Columbia 


and to lodge said power elsewhere. 
Adopted: May 26, 1967. 


A true copy: 
Teste: 


/s/ Nathan J. Paulson 
Secretary of the Judicial Conference 


of the District of Columbia Circuit 
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Thursday, Dec. 5, 1968 
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Hobson to Bypass 


Mayor and Council 


Julius Hobson, militant 
School Board member-elect, 
said last night that he plans 
to deal directly with Congress 
on requests for District school 
funds and will bypass the May- 
or and City Council when he 
takes office in January. 


“IT got 61,000 votes, The 
Mayor got 1, from President 
Johnson,” Hobson told a group 
of about 35 at a meeting in 
the Church of the Redeemer, 
14th and Girard Streets ne, 


Hobson said that he had 
called upon education experts 
across the country to give him 
advice for the new job. He 
has asked a Harvard research 
group to conduct a cost analy- 
sis study of the school budget 
and to develop proposals for 
changes in the curriculum, he 
said, 

As a first order of business, 
he said, he intended to see 
that the Wright decision was 
carried out to the letter of the 
law. 

(Hobson was the plaintiff in 
the Wright decision, handed 
down in June, 1967, which 
abolished the track system of 
ability groupings in DC. 
schools.) 

Hobson said he had asked 
the New Jersey Council on 
Constitutional Law to give him 
a full Jegal interpretation of 
the powers of the School 
Board under the Wright de- 
cision, and also how it affects 
teachers. 


Scheels Supt. William Rh. 
Manning and all present mem- 
bers of the school administra- 
tion will be given a fair 
chance, Hobson said, but he 
indicated that he probably will 
call for the dismissal of at 
least two men — John D. 
Koontz, an assistant superin- 
tendent, and Granville Wood- 
son, director of buildings and 
grounds. 

Koontz admitted that he 
drew school boundary lines 
to separate blacks from whites 
in his testimony in the case 
that led to the Wright deci- 
sion, Hobson said. 

“Men like Koontz have to 
go,” Hobson said. 

Hobson said Woodson had 
a record for not following 
School Board directives. 

Hobson hurled frequent cri- 
ticisms at Anita Allen, incum- 
bent School Board member 
and his chief contender for 
chairman of the new Board. 

“IT understand she is rail- 
roading stuff through. The 
new Board will have a lot to 
clean up,” he said, 

The five new members who 
were endorsed by the Triple- 
E committee and Muriel 
Alexander, who got Hobson’s 
personal endorsement, add up 
to a “working majority on 
paper” on the new Board, he 
explained. “If these people 
stick to it, we can change the 
Board of Education,” he said. 
But, he said, he also was pre. 
pared to work without an al- 
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BURGER, Circuit Judge (with whom Circuit Judge TAMM n= A court applying the Hobson doctrine must nec- 
joins): We join in Judge Danaher’s opinion and his view essarily Loe fer alee issues Or ECU ga policy by 
: ini ti ace or class is more 

that sound principles of judicial restraint command that the determining whether integration by race or cla 


; ; desirable; whether compensatory programs should have 
mandate be vacated assuming, arguendo, that a subject so priority over integration; whether equalization of physi- 


complex and elusive, and so far beyond the competence of cal facilities is an efficient means of allocating available 

judges, would have warranted judicial action in the first resources for the purpose of achieving overall equal 

opportunity. There is a serious danger that judicial 

instance. : : ae g. : 

prestige will be committed to ineffective solutions, and 

We add a brief comment to underscore what we believe ) that expectations raised by Hobson-like decisions will 

is implicit in the principal opinion, and indeed in Judge be disappointed. Furthermore, judicial intervention 

Danaher’s dissent. The holding of the District Court is not tisks lending Unnecessary tigidity to treatment of the 

affirmed as written but only as construed by four members ee Peet aes ey foreclosing a more flex- 

. . . . ’ AY , > C ‘ 4 g ~ P 
of this court. Even a cursory reading of the principal opin- Siee Voaions ea eae nie HEAL G . 
: I an be criticized for its 
: ‘ r review i 

ion reveals that as so construed, the pans Ee a oe unclear basis in precedent, its potentially enormous 

is essentially advisory to the former school boar ec pens scope, and its imposition of responsibilities which may 

ceased to exist. As we see it the new school board is at Strain the resources and endanger the prestige of the 

liberty to make such use of it as it desires in much the qUdiciary .* es 

Same way as it may derive useful guidance from the Passow Hobson v. Hansen; Judicial Supervision of the Color-Blind 

Report. 


School Board, 81 Harv. L. Rev. 15] Pel Ss 272525 C1968) 
Several commentators have expressed views which under- (footnote omitted). 


gird what Judge Danaher has said as to the need for 
caution and restraint by judges when they are asked to 
enter areas so far beyond judicial competence as the subject 


The Stanford University Law Review had these comments: 


It seems to have been the very magnitude of these 
| problems that led the [District] court to search: for 


of how to run a public school system. We have little diffi- remedies. In a brief paragraph entitled “Parting Word” 
culty taking judicial notice of the reality that most if not the court, anticipating the adverse reaction its substan- 
all of the problems dealt with in the District Court findings tially unprecedented intervention has indeed provoked, 
and opinion are, and have long been, much debated among set forth its apologia in these terms: 
school administrators and educators. There is little agree- 4 Is poeenes gt course, that wae this case 
i us court must act in an area so alien to its exper- 
ment on these JUEREQES and events often lead Sees fs tise. It would be far better indeed for these ae 
conclude that views once held have lost their validity. qT e social and political problems to be resolved in the 
commentary from various sources, including law reviews, political arena by other branches of government. 
tends to supply strong support for Judge Danaher’s very But these are social and political problems which 
sound view on the need for judicial restraint. The Harvard | seat at ane to mae aan Aeeara In such situ- 
: aulions, under our system, the judiciary must bea 
Law Review comments: hand and accept its erent 1a assist i te 
* * * [T]he limits upon what the judiciary can accom- ) solution where constitutional rights hang in the 
plish in an active role are an additional reason for cir- balance. | 
cumspection, particularly in an area where the courts moe Lied thisetimes however, such problems seem 
can offer no easy solutions. to “defy” social and political resolution. they are 
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not for that reason more open to resolution by the 
courts. The responsibility lies first with those whose 
area of expertise comprehends feasible solutions. 


Hobson v. Hansen: The De Facto Limits on Judicial Power, 
20 STAN. L. Rev. 1249, 1267 (1968) (footnotes omitted). 


After enumerating a number of objections to the Consti- 
tutional underpinnings of a Hobson y. Hansen-type opinion, 
Professor Kurland of the University of Chicago goes on to 
state: 

And my third point of difficulty with the suggested 
constitutional doctrine of equality of educational 


opportunity is that the Supreme Court is the wrong 
forum for providing a solution. * * * 


When we turn to the school desegregation cases, the 
problem most closely analagous to the one we are con- 
sidering here, we find a more dismal picture of what 
must be acknowledged to be the Supreme Court’s 
failure rather than its success. The New York Times 
in its annual educational survey for 1968, thirteen and 
one-half years after Brown y. Board of Education, 
suggests that we are hardly any further along the line 
toward school desegregation than we were in 1954. 


The Washington, D.C., example is too much with 
us. And everything that Judge Skelly Wright can do 
will not afford an integrated school system for the 
Nation’s capital. All that he can accomplish is to 
assure that the brighter students receive no better edu- 
cation within the system than the other students. 


As | have suggested, it is perhaps because of the 
fact that local governmental units, especially those 
located in metropolitan areas, cannot or will not bring 
about racial desegregation that some are looking to the 
equal educational opportunity concept to break down 
the municipal boundaries in order to include suburban 
areas under the same umbrella as that which covers 
the slum schools. Absent a reversal of the Gourtsa 
decision in Pierce vy. Society of Sisters, however, the 
escape route of private education will not be closed. 
And a reversal of that decision will arouse the opposi- 
tion not only of the suburbanites but of organized 
religions as well. 


4) 


Kurland, Equal Educational Opportunity: The Lim- 
its of Constitutional Jurisprudence Undefined, 35 U. 
Cut L. REV. 583, 592, 594, 595 (1968) (footnotes 
omitted). 
This court—and courts generally—would do well to heed 
these sobering observations. 
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AN EXPE RIMENTAL. PRiSciioot PROGR N ROA BCE, santo N de 
oy YEAR OLDS. , AM FOR cut. TURALLY DEPRIVED FIVE’ 


Pu rpus: Children reared in homes af very low socio-ce ) 
jek Cutters) advantages of middle class homes, typically start out in their first year of | 

Selo] ut a disadvants we. Instead of being eliminated'as the children progress throug th 
J school the original deficiene Yincreases and results ina pattern of progressive ree 
ead lardation, By focusing on four factors «(low achievement motivation, low abstracting % 
ne ability, | intolerance. of delay of reward, and lack of “hookish” orientation) found to be! 
_ associated with low socio-economic stutus, anattenipt will be made ta’ reduce the 
Veultural disadvantage through a 10-week summer preschool program, alain le wale 


onomic status, and without , 


; pik he ia aluated vamaieey he of a comparable eroup ce will not Pblonihs muers train | | 
if be iam 

aN » Principal: investizators:: Susan we Gray, Ph. D “Pr oe | 

» Gray, Ph.D, sotissos at Paycholeg and 

Raymond Cy Norris, Ph. D., Associate Professor of Paycholugy Speaks te body» oho 

*CoNege for Teachers, Nashville, Tenn.” betes | 

a: Cooperatiy is groupe Southern Regional Education Board, aan v7 
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19-Net | | COMPARISON OF ESD IN ee OF PRESCHOOL NSE) IN DIFFERENT | 


, COUNTRIES ea Seen 
| Purpose; To clarify similarities and differences in the often of the preschool child in ~ js 
“| yarious countries in order to sce what each culture promotes and represses in sFSEAES NS LNCS a POC 
: i. (personality formation, attitudes, and values of the growing child, ' a, ees Lexum Be 
vir { Subjects: Preschool children in various foreign countries. . pars ae aay 
| Methods; Quantitative and qualitative analysis. Graphic Lenreenpnaion of the manner in which. eas (aa? 
lena approaches child; type of discipline she stresses; and attitudes and values she pignente tah! fe 
ts ‘and transmits to the children, Binns Pe Peat eee Poets byte ean ang ee 
4 ' Publication plans: Possibly fall 1962, ee es Pin ace Oe ae ay ae 
‘Duration: 1958-Fall 1962, wd Apa Ay gD San gongs a 


:*| Principal investigator: Wally RacHeAber pe Hickelt” Ph. D., Associate Professor, Departmént /)0" (0. 
si epee Duke University, Durham, N. C. (Reported by Josephine H. Ross, Ph.D., - . eed 
': |Vice- President, International Council of. Psychologists, 11 E. 88th cent New York 28, N.. Tas 
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Bee, A PRESCHOUL FOR RETARDATES AND’ FOLLOW-UP OF ENROLLEES - nee te te a aes os Wicca race & 
| 
b 
| 
| 
i 
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Sofa Saieg 
by $273 


se; To study the present functioning. of children formerly enrolled in an experimental — hit tee a 
| proscho oo] for retardates to develop impressions for further Study, To learn of past and *> oe dadch:! 
leurrent problems of their families and by what resources they have attempted to deal with gtr a 
Si them. To describe the educational program and the program of social casework, — . ies viet 
*, |Subjects: 42 mentally retarded children who attended the Elmhurst Preschool for Retarded 


ene | Children between 1952 and 1959, : yraky Sites. 
petite! : Methods: Records of health, uchievement and adjustment, psychological tests and nonnoartate tat 
* 'examinations will be studied, Comparisons. will be made between the adjustment and achicvee © 


oe wee jment records of the former preschool children and their preseni ciaseraatens records, Social Pe saat 
"; \€asework interviews with the families, , eae 


‘Publication plans: Some publications are planned, -., . oath. s a sep Lah ge een ged 
‘:.. ‘Duration: September 1960-August 1961, : a die GAS oot a hee 
te. Principal investigator: Barbara Turner Edmonson, M. A., Special Teacher, Children’s - «. ee es. 
«Resales Unit, University of Kansas Medical Center, Kansas City, Kans, (Reported wy; : ite ets 
‘Louise de Schweinitz, M.D., Assisting Physician, Children’s Rehabilitation Unit. ). 


* Cooperating group: National Institute of Mental Health, Public Health Service, U. S00 S04 aii 
partment o ealth, Education, and Welfare, ah oN, 
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Cae | | EFFICACY OF A READING READINESS PROGRAM FOR YOUNG MENTALLY RETARDED, *) 0°) 0" } 
iC dant || CHILDREN Pe ee fides inh Sines Bek ais Se Fal 
Brrr aeatide | pur ose: ‘To test a specific program of litFonwatory reading, * tos ee Ln As Eran ae 
. ‘ahist 3a] wt | Subjects: | 51 children from first grades who were placed in special sisaee for the retarded, © °°. fe.) | 
f apes ae ; 49 controls remaining in regular first grade placements, I,Q. 60-85, / vay oe ea 
Piatt SNe neh § a ! Methods: Special class organization; teaching techniques for the retarded; experience chart” Diss Wat te i 
rele s.t ‘Ais ,.\Feading method, No alteration of progr am was made for control subjects, Testing atthe: © 2.22 
oy .t 1 end of the school year for comparative achievement, Reading and intellectual measures used, Seiya tes os 
pent Bee (eer oe |Findings: Indications: in academic achievement, the controls lead: in patalisctunl growth, © Ae sa 
of SSyl ie oe The experimentals lead, ia Aas eg oe cate te = 
pte ody »/.- {Publication plans: Plan publication of. test results, et clas tam . ee tne tS ee aa ed peas | 
pe eb” Dorations October 1959-November 1960, sor ee eelias 6 eC ay core reas | 
| voto + ‘Prinefpal investigator: Laura Jordan (Ph. D, Candidate), Instructor, Institute for Research on Sa ‘ 
| er erent a! Excep onal Chi Tdren, University of pals; Urbana, Nl, POR Sees aes ‘ 4 
[? ) ' ea earl ey bye az ; Ce ay ee ee ee Dh Avast ae ie ie 
ih Date eee LORENA 
t ripe, -1-Q-3 EDUCABILITY IN PSYCHOLINGUISTIC ¥ UNCTIONS IN YOUNG RETARDED ¢ cut ; 
ae of Se Sent A pilot study to dojareaiup the educabitity of specific defects in the psycholinguistic fl py 
{ tetas Tou Tnetions of mentally retarded childven, Pee mee ae ¢ 
| Be: ie ae * Subjects; ‘Children between the ages of 4 and 10, diaynosed as re tarded by omnibus psychos hee 
| ee bese enti 
Beet AA { Psycholinguistic Abilities, - bier akt 
: \ 3°38. °.,determined by the Nlinois Test o y a pt 
eons een a ‘ Methodg:: Children tutored one hour a day, five days a week, with a specified programmed ie ; 


’ earn ling tusk designed specifically for their arcas of disability as determined by the Nlinois . i a 1: 


‘Test of Psycholinguistic Abilities.’ 
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- Publication — Publication of statistical ay graphical data showing the degree of 


mal 
Saleen oe ! | 
eee G ae tests but who show specific abilities and disabilities in psycholinguistic, functions i Het act Ms 
i é : 
fta| 
Biases 
*» educability of deticits in psycholinguistic functions, and of a programmed set of instructional . 
‘» matertals for each of the nine psycholinguistic disabilities, F Sah it ppitd poe a 
} Boe befeeat fas ations; July 1960-July 1963. SNe ened © 
RAMEE aM 5: » Borat a | vdatipktgr § Samucl A. Kirk, Ph. Dz, ‘Professor of Education and Director,” a BNE EE ae : 
Ben ee fast Wersity of Minols, Urbana, Me 16 
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: nels do ae 
Subjects: Retarded children who seem likely to profit from a preschool or 


» ¢ but were unable to avail themselves of the privilege. » © =! AS ese 
etter dor aitersts in later school situations of those who had preschool it pix: 


experiente as compared with those who did not. - . s ste 
Publication plans: Publication ‘* planned. ~~ : dhe 
D fon: July 1959-not reported. ae 
Perecionl Pee ators: Amelia Sherrets, M.S., Educational-Vocational ; ; 
wearer ty oe and Francis Valone, M.S., Assistant Educational-Vocational tg ula 
Counselor, Children's Rehabilitation Center, 9536 Delaware Ave., Buffalo'9, 


~ N.Y. (Reported by Robert Warner, M.D., Medical Director, Children's Reha- 
‘ bilitation Center). 


; roups: New York State Department of Health; New York State: 5 
| pooperaty ot Mental Mygiene; Children's Bureau, Social Security Administra=- | 


tion, U. S. Department of Health, Education, and Welfare; Connors dmeiarhdd adel Wh 


ake ; 1 > 
‘ anonyaous donors. : b Ag j Ara ar gies 1 
: ; \. ats nee Stes SPN ne Mea | 


mee « 


TI: ROLE OP VERBAL MEDIATION IN LEARNING AS A FUNCTION OF’ AGI: AND CULTURAL 


; : 1 Poh 
Purpose: To determine bases of differences in learning ability among slow learners in |. 
dillerent socioscconomic and cultural groups, ~ : Agee 


iP 


«ee Peat Marne as 
j 


BACKGROUND. 8 fo 


Subjects: Children, japes S to 10, from various socio-cconomic strata and of various othnic | iets 
{ x . ee 


vackgrounds (Mexican, Jewish, Negro, anl AngloeAmerican), 


Methods: Use of a muimber of learning tasks, some of which require little or no verbal. 
mediation and some of which do require verbal mediation, : 


Finlings: In culturally nonedeprived children there is a good correlation between learning <3? 
ability and I.Q. as measured by standard tests. In culturally deprived children, 1.Q. tells'y os 
little about learning ability of the non-verbally mediated varicty, Deprived children seem ‘; 


to be "normal" in learning ability but‘have failed to learn the verbal mediators that. 
facilitate school Jearning, ctc, © : i ; 7 


eae ee ee 


Niblication plans: Publication in educational and psychological journals is planned,” i 
Duration: 4H ; 


JOleindefinite, . kee on Si 
Trincipal siventisntors Arthur R, Jensen, Th.D., Assistant Professor of Educational Psychole’ Nee, 


Ogy, Unaversity of California, Berkeley 4, Calif, (Reported by William A, Brownel},! Ph 
. Professor and.Dean, School of Education.) ° Aaa f 
Cooperating group; National Science Fourdation, 


15*0-9 CIARACTIRISTICS OF SUCCESSFUL SCHOOL ACHIEVERS FROM AN UNDERPRIVILECED BACKCROUND 


‘ : Q ‘ 2 
SP ie i Ae | 


ve 4 
et 


re Ban ; Ey 
is ad, To investigate the cognitive and affective characteristics of "goal" and “poor! i. 


' achievers, 


Subjects: 10 "good" an! 10 “poor fourth grade achievers attending a New York Gity public ue fae 
School in an extremely deprived neighborhood, selected on the basis of standard, achievement 1°. 


test scores aml teacher's ratings, 

Methods: WISC (cight subtests), Rorschach, Semantic Differential 
objects, Story telling, drawing completion, and free drawings, 

Findings: Cood achievers excelled in memory ard attention; in contro] 

_, Feactions; in reality orientation ani in curiosit 

actions and in a number of aspects of the Rorschach, They w 

s more conforming, more critical, better able to cope with str 


» object sorting, uses of | 


and channeling. of 
Ys They were similar in objectesorting ree 
cre more contralled, more cautias, 


ess, and evidenced greater need for 
achievement, : ate EE eather: : 


Duration; February 196leindefinite, ok } ~\ 


Trincinal investipators: flclen ll, Davidson, Ph.N,, Associate Professor, Judith W. Creenberg, .MeS., 
Cecturtr, and Joan terver, M.A., Research Assistant, School of Tducation, : 


University of New York, New York Sl, N. Y 
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"| 1$Oe28 LINCOLN RESEARCH PROJECT 


| 
| ; 
| Fate ucational and guidance procedures which will mect the necds of a culturally and economically 2)! on 0 
i ss impoverished population, oe), ks sey: patie <jeme Muhieiton} e 

|, .°° Se Subjects: Junior high school students, Pt Wa bus Tey at eD vis ie a ee Ren 
i igi ja Sethodss Analysis of variance of test data, aspiration level, discipline of the home,’ personality © ‘¢ ' 
ry few factors, etc, ee rf at ; vf 
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|. 4, Durations - September 1959-indefinite, © my ‘ 


._ Principal investigator: David Segel, Ph.D., Project Director, and R, Ruble, M.A., Assistant’ Project Re 
RE on: Director, Albuquerque Public Schools, 724 Maple St., S.£., Albuquerque, N. SAH Mie Ocenia : : 
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piles -. © Purpose: To design and evaluate automated and nonautomated responsive environmen 

oat te aret ifsteproe children, ages two to five; to teach basic. intellectual skills and to encourage 


at get ee creativity. ‘ thy baaieie Fees “an 
ee ea eg a Sunioeeae 80 normals and gifted; 10 retarded; an undetermined number. of, doaf, blind, and cra 
Mor.) Sonvulsive children, oe . wom a Pe 
Paget? Rirhodel In the automated environments, children play with a talking computer, in the nonauto~ be" 
: mated environments, teacher carrics out the computer functions, be te! PPO | 
re pats Findin si Significant gains in basic intellectual skills canbe achieved in relatively short «9 2 | 
ee periods of time in reading, writing, typing, taking dictation, handling mathematical relations. S 
Sa : Publication pians:’ A National Education Association Technology Project Monograph will bo ee 
: Yee available in sunmer 1962, ; ‘ - SOP ea ila 
aaa! a voy Durations 1958-1964 ei > < 3 : : : it Lie “i 
ae. Paci investicator: Omar kK. Moore, Ph.D., Professor, Yale University, New llaven, Conn, “- arate 
X Rae Cooperating proupss thnoms Alva Ldison Founlation; Hamdea Hall Country Day School; Yale taiwan: ti 
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1SeWe8 . SOCIAL CLASS AND ETINIC GROUP DIFFERENCES IN THE DIVERSE MENTAL ABILITIES OF CHILDREN 


Purpose: To test three hypotheses regarding social class and ethnic group influence upon diverse 
eee mental abilities in young children: (1) significant differences exist among children from differe 
paid cle , ent social class and ethnic group backgrounds in each of five mental ability arcas (i.e., Space =? 

; «+.  “. €onceptualization, verbal ability, number facility, reasoning ability, and science aptitude); (2) ; 
; . | significant differences exist among children from different social class and ethnic group backe at 
ae grounds in the pattern or configuration of scores from these diverse areas of mental ability; and ay 

| eas (3) significant interactions exist between variables of social class and ethnic group in deters... 
ro - mining level of each mental ability and nature of patterns among them, eae 


' 

1 

Subjects: $00 kindergarten children, 50 from each of 10 different social classes and ethnic’ 

Psi ee . Sroups in New York City, nde ee SNE eae 

} *- » Methods; -Administration of Hunter Aptitude Scales which provide measures of space coneptuali- F 
} (hoe zation, verbal ability, number facility, reasoning ability and scicnce aptitude for 4 to 5 year 

i *-* Old children, Five separate applications of an analysis of variance design, one analysis for. 
each of the mental abilities studicd, Other methodological and procedural considerations in- Hy) 

{ Clude language problems, control of certain extrancous variables, technical difficulties in: the 


; administration of tests to young children, and issues concerning familiarity with test materials — Caer 
asc oay as and examiner rapport. - ie ras i TaAgihe east 


} , Duration: May 1962-September 1963, f He te ‘ Bae EST 

: "  . . [Principal investigators: Gerald S, Lesser, Ph.D,, Associate Professor, Cordon Fifer, PR Dog utara : 
sO, . Kssistant Professor, and Donald Clark, Ph.D., Instructor, Department of Education, Hunter Dae Tip cr as - 
erent ane es College, City University of New York, New York 21, N.Y, paved 

"**  Cooperating proups: Now York City Board of Education; Office of Dducation, U. S, Department of 
‘warne. Je Ay tie cation, and Welfare, ‘4 Ek fe Be oh) ht Sapte 
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' ' . a ' H . , en “ tt : oh 
poi LOeKeS + DEVTLOPHENT OF SOCIAL CLASS AVARENESS, SELP* IDENTIFICATION, PREFERINGE, AND PERCEPTION OF 
VY pe ey ADULT PRUPERENGES IN LOSER CLASS QITLDREN us Re Bea tee ie 

ryona" 1s Subjects: 480 lower class children of matched environmental, racial, and sex’ srounings iy) ¢ 
oi, With ages equally distributed from 3 to 12 years; 120 upper and 120 micdle class children’: 
1,07 eens as control groups. cies : fae ae 
Uhh eee Methods: Interviews using dolls or pupjec 
Tider a eo) and upper class mamer. 


ONE Oo" pablication plans: * Dissertation Abstracts; 

{pe 22°) Tirations -lepruary WoZ-June Ol, a 
macs “|. Deincipal investigator: Mary M. Allen (Ph.I0s Candida 
J School 10S, New York, Ne. Yo : 2 oy eee 


he 


t 4 . ‘ py ” . ( i OR ae ve ‘ 2 
(PST yoeked °° RELATIONSHIP: BETHERN SELF-CONCEPTS OF NEGRO ELEMENTARY SCUCOL GUILDREN AND THETR AGAE MTG 08 oo" 
hot ys AQUIEVEMENT, INTELLIGENG!, INTERESTS, AND MANIFEST ANXIETY vs tte? Ge. ee 2h F 
CG ey me Aa ; : . ‘ ; . oe te iL ne fogs all 
i iS. Pumose: To determine and compare the self-concepts of fourth and sixth price caildren, and, ' ; See 
hts dust <0. To determine whether these self-concepts are related to their academic achieverent, intellipence, -.'): ett 
io U.uos interests, and manifest anxicty. — rs : ; ue heen eel 
: | asia “+, Subjects: . Approximately 300 children drawn from the fourth and sixth grades of three’ randomly; or; Bel 
"hy bo" Selected Negro elenentary schools of fast paton Rouge Parish aad the Southern University, Laborae, ("9 0, a 
po Te tory School (Laboratory School included since its clientele differ in socioscconomic status “90 ung 
pestis fron other schools in the parish). Itai a mente ty CLA eeeacemirna Le 
i ‘ta " " Methods: Stanford Achievement Test results; Thorpe “what I Like to lo" Interest Inventory — . oN ei te Able 
Peak rer Scores; lrimary Mental Abilities Test. results; Michigan Picture Test performances; “inifesti | rues > 
age ae : Anxiety scores (Castenada, ct al.); and cumulative records. Comparisons will hevmade ly SOx, sh paru as cn tise 
vo Laas aoe grade, and socio-economic status. fata from a similar study by Bledsoe and Garrison will be ne We 
‘ #9 +» Used for purposes of racial comparisons. Appropriate descriptive and inferential statistical ©. i 
MP ce 1» procedures will be erployed in the analysis. : ad Pha, eich kr ee 
Nea ‘+4 Duration: May .1962-April 1964, ae tn : i 
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pet Mage Fo Trincipal investigators: Comradgo L. Hienton, M.A., Assistant Professor and Edward E. Johnson, 2°. 6: +! 
porn - Th.Ue, Proressor, Department of Poychology; Augustus Blanks, Ph.D., Professor of Special Educas;' 4 
"1 5%. thon; and Dr. Joseph McKelpin, Professor of Fducatio and Principal of the Laboratory School, 9 0-0-07'. 0 
ee *. .Southem University and Agricultural and Mechanical College, Baton Rouge, La. 'ojoe at : arg 
qaeke Cooperating proup: Office of Education, U. S. Department of Ilealth, Education, and Welfare... “°° *. por ste 
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© 1G-NeLL THLE EXTENT AND EFFECTIVENESS OF THI CONTRIBUTIONS OF A NURSERY SCLOOL TO TI: DGVELOPMENT OF = ©. TAS atte ae 
» PRESCHOOL: AQP GUTLDREN Ses: ead s 
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Li aah Purpose: To determine the appropriateness of behavioral adaptations of young children in art 
: Specialized nursery school where males of management are individually suited, Die eeaaty 
Sy Subjects: All children onrolled at the Early Childhood Conter of Brooklyn College since. 1960, aft 
‘is, SODROUST Assessment of six areas of behavior from annual summary. records made by teachers.on 41)" 
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Mrincipal investicators: Clara Loomanitz, M.A., Director, Early Childhood Center, and Pear) : 
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6-7-4 » VALUE OF READING INSTRUCTION TO SELECTED KINDERCARTENERS 
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a4 Jy Purpose: A fonmla for the prediction of reading success will be devised on the basis of af 
| /.. multiple regression analysis of data on the physiological, intellectuzl, and emotional develop 
} "pent and the socio-economic background of third grade pupils. The formula willbe used for | , 
* prediction of reading success of entering kindergarteners, ote . aa | i. 

, Subjects: 36 hindergarteners. “i Hig 
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St Cote Experimental group will be given reading instruction 30 minutes’a day for eight | fs 
[ ‘sf oaths, 5 
i 


7 ee 
tithe 3 


ane a 


. 
oe shen Swe I BSG ace cane 
a oe aes . : 


October through June. At the end of the year, reading test scores will be comared., >; aes 


7 with predicted achievement, Results of this analysis, along with data fron behavior rating’ | 


possible to predict accurately iM 
2) how much progress can be made! .1,! 


scales and vision tests, will be used to determine: (1) if it is 
‘,, which five year olds will profit from reading instructi RG 

/ ‘in reading in kindergarten; and (3) if there are any.ill effects from Yeading instruction eA: 
Avo” Mindergarten. In Subscquent years, the Teading achievement of the experimental group will be +: 
‘+. Compared with that of control group who did.not have the carly reading instruction, The reads" 
ee ing progress of the third grade pupils providing duta for the prediction forms will also be i 
os" followed: new kindergarten reading groups will be Started, © = Sah Giceaeinl 
: * %* Duration: 1962-1905, 


3 rincinal investipators; Florence 'licisler, Ph.D., and Dr. Louis M. Heil, Director, Office © 
4 i), desting and Research, Tooklyn Collese, City University of Now York, Brooklya 105 Nev¥e +e 
SSNs ae Cooperating croup: Research Offices, Now York State Education Department, * igeby..* 
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"| Purpose: To determine whether reading-rcadiness shills can be improved by a l3-week nursery oe 
~ Gxperiences to test hypothesis that inability to respond to verbal instructions is part of a a ree 
.*.. ‘general deficiency in ability to adopt a learning set for nonverbal descrimination; and to | Pe EE dn * 
* better understand relationship between child-rearing techniques and nursery school adjustment ¢) 1 PIES 
©, Subjects: Qiildren averaging 4-4 years of ape from father-absent Negro families receiving ia Ne 
- id to Tependent Children, iag esIH WEES tena eet 
\ | o's Methods: A standard enriched, somewhat controlling, nursery routine is augmented by intellie ; 
yy gcice testing, Piaget-type inquiries into the theories of causality, child-socialization ine 
tervicws with the mothers, and Q-sort studies of the mothers’ conceptions of their children 
and of themselves in the role of woman, mother, and potential wapeecarner, : eat 


“' Publication plans: Periodic multilithed-reports will be available, ens 5a gee ine uae 
» ' " *Thrations dune 1962°1906, fray pe ae tate f htt iy al ge 
Principal investiputors .Fred.b. Strodtheck, Mi.D., Associate Professor of Sociology and | re 


*. Lsychosory, thiversity of Chicago, Chicapo 37, Il. ey ane pene 
of Cooperating group: Welfare Administration, . 8. Department of Health, Eeucation, and 1s 
; wCdTaGTC. : ; . Nene 


Shay RESET Teo a cleat 


” 


ee a ls 


x 
* 


pelos 


5 as 
Se a 


- 


+ 


‘ & 
mete 


ree eer Wey 


ae ap 


fog Ae 


- LosPeG © A STUDY OF UNDERPRIVIEAED PRIMARY. QUTLDREN = 
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. 5 ; , " 1 ‘ : 
Purpose: To test the values of Sumer school between kindergarten and first grade as :- 
—_— . . a ° . . wove, 
Preparation for reading for children fron unverprivileged neighborhoods, . rm 
Subjects; 60 kinderparten children Scoring stanine 3 or lower on Metropolitan Reading.” 
cadiness Test, matched for sex, MA. (Goodenough, UraweaeMan), C.A.,. and school, - 30 Art 
attended summer school, 30 did not, i ry) Seer nar Sere 
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‘« Methods; Individual Binet tests will be administeved t6 both experimentals ‘and controls. : ¢ , ; 
re ' ~~ Reading tests at the end of the year will serve to measure value of summer school Supplee’ . k ‘, 
nS Let Senay, preparation for reading. 5 ia ct pe : fires Pit aoe lara Cae etre 
ret Duration: June 1962-June 1963, aay ‘ AOE Fy Pee Re, yes Baie, 
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Mes ‘assistant. Uffects of social intervention and group training to be evaluated in terms of child's, 
o3 * follow-up performance on the same tests as well as his school prades, . During the. first year) niin 
ye Te . ' the experimental group will receive help from the nutritionist and social worker in home and (ies) 
oy (Saetas f  proup training. During the second year, these social agencies will continue to five individual. .0.) 
aioe help to families and the children will continue to receive group training with more controls 


. 


‘pk nee ds of culturally deprived children, j ue 
eh RPP oe Subjects: Kindergarten children from Racine, Wisconsin, school system °. °": 
/ 4 Nethods: 


t4 


. pre-tests, no treatriont, post-tests, Follow-up through first grade, 


| . 7 / ery > | eae rane kee 
© '16-Q-2 © AN EDUCATIONAL PROGRAM FOR CULTURALLY, DEPRIVED KINDERGARTEN*QUTLDREN © 0-280 ON ISP a 


; ‘ svi: beet wae ‘ 
Experimental croup: pre-tests, curriculum treatment, post-tests, _ £ontrol cava Mat 


i kg ee 


. Purpose: To introduce into kindergarten experiences a prograp specifically designed to meet,’ i i 
the nee . it ee Ae! Ree 


4) 04 2. Publication plans: Appropriate joumal. ! ined ee 
i,t. Duration: Suaeehee 1962-June 1964, ; : 


ro... .. Principal investigators: Richard Larson, M.A., Principal, Stephen Bull School, Racine, Wis, ge aie 
; i Os poet tang iamee Ly Olsom, Ed.D., Assistant Professor .of Exceptimal Education, University OF os hte 


We 


| i? eh” Misconsin, Milwaukee, Wis, He 


Cooperating groups: Racine School System; Johnson Foundation ; Westem Foundation. Ge 
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FROM SUBCULTURAL BACKGROUNDS 
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La Maen ae Purpose: To sce if intervention by various social agencies can be used to educate families |. (4. 
+>; -who are below "average" SOCio-economically and to sce the effects of such intervention upon.) :.; 
ek ee of social intervention and group training, conbined or considered separately, 


he -*. functioning is below their potential because of cultural deprivation, and who are without , 
| -3.* apparent emotional or Organic conplications, tah. 


“. Tamily™s $0Cio-cconomic Status, and (2) a nutritionist's rating of the family's. food intake, 


to be defined in terms of the Structure and limits set by an occupational therapist and her -«: 


being added, During the third year, all special help to the families will be terminated with |: ME 


only the children receiving group training. A matched control group will also be provided, Ite. 
. is hypothesized that children in the first. and second year groups will perform better in school 
' than those in the third year group because of the added help given to their. fami lise, The value 
of preschool training for the children in different experimental conditions can-ho assessed aos 
the end of their third year in school, - pS aa: : Poin 


JouMaIs as upplicable, 
Duration: July: 1961-July 1964, 


oy Publication plans: Will publish results in psychology, education, and/or mental. retardation: ee 


Me gh Brinn oy 


Principal investisators: Sidney I, Dean, Ph.d., Chief Psychologist, and Garret: Il, Yanagi, PhoDey ee is c 
Staff Psychologist, ‘ental Retardation division, Hawaii State bepartment of Health, P. 0. Box Ri sy Shoe 


3378, !lonolulu, Hawaii. 
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_ MOeWeldg STUDY OF EXPERIENTIAL AND ENVIRONMENTAL MANTAL STIMULATION OF 
Purpose: To study mental environment of 
to iivestigate specific resources of rental stimulation in 
Se “> MC levels in order to describe more Specifically the ties 
"© bents and mental growth of children, ; 
Subjects: Three groups of SO families each<sone 
stable working class section; and one from 
Ucntial district, : Bn 
Sethods: Collection a wi r vi 
Onments, and ein ie i olaet Slee ane Situations; ‘Informati ill-b 
Collected ont daily activities, physical facilities renin 
Ghee = : and content, play resources, literature resources, and out-of-home activi fides 
srgd ackground, Occupation, and education of the parent, their aspirations pe ala ‘md! ; 
* ¥ language modes and usage for communication in the home, Quality, variety, and quantity of 
; Children's €xperiences in these homes Will be examined. Data Will be analyzed for range » 
pee. and level of Tesources for mental stimulation and frowth within cach economic froup. The 
. ie ae Uiree froups will be comared to determine extent of difference between the econom 
Bae Inferences will be drawn for preschool programs to provide oppropriate stimu 
. turally deprived preschool children, aaron : eas 
Inirations June 1962-May 1905. th pal 
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Wu acy gt + children's Subsequent performance in first three years of school, To sce the effect of proup 
Ut to 8 8 training of children on their subsequent performance in school. To evaluate relative influences. ," 


joie > Subtectss P32 children, C,A. 3-0 to 5-6, selected from subcultural backgrounds, whose current. sii ei 
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Methods: The term "subcultural" to be defined in terms of (1) a social worker's rating of the: 


Child's intellectual and social functioning to be: evaluated on Various tests, Group training. °|.: ns 
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” PERIOD ON LATER ABILITY PATTERNS AND ACADEMIC ACEISVEMENT - sp ile a 3 ay 
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y : Purpose: | To enrich the fenviccmnedt of impoverished chiléren ¢ to Metercney 
a this will opp! their educability. om i : se ORR ei 


re Subjects: Preschool Shiace both oral. and! urben.: 


Methods: Programned instructional procediies.. 


|. Duration: July 1962-October 1965. 


. Investigator: mueers R. Long, Jre, Ph. D., Peetigeee: ‘of Peychology, Uatvorsity 
oe North Carolina, Chapel RAlIG Ne Ce sity hee 


Ee group: Office of Education,. U. S.. Departuent of Health, Education, 
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E pepgeee? To test the effectiveness of a community sponsored educational club 
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Subjects: 32 junior high school students . 


Methods: “Con ae We ws Borssisivtar® and control groups for change along lear 
frotron a, tn Boy, Veen 


_ attitude and ability dimensions, after a ‘yearts petites O° 

© Gessasress not yet ready.] | : 

7 rer references and/or plans: bs eaacen Aerie ‘eae and cit (3,ttom 
Date project initiated: (Sopte 196L scowrhi ve ny [Estimated terminal datesongoing] 
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i FROGRAM FOR COGNITIVE la ) MORTVATTONA DEVELOP OF ‘THE SOHOTASTICALLY 
i RETARDED CHILD wo: Sah | ee 
Ke Purpose: veh enrich cognttive abilities of ebb dred of normall inteltigence 


Lo om lower socto-econonic ‘backgrounds, pee less scholastic. success and 


eA meen ete remy 
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Methods: Enrich! a eth opal abilities during Kindergarten: perceptual, Higa 


_ > attentdonal, ANE ER informational and verbal, to eee es that a 


‘correct enrichment program can reverse _ the disability of these children. 
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i Evaluation, of, enrichnent procedure through comparison with NESS groupy 


measurement of abilities concerned Bu cad. following progren ane meres 


\ 
Pe . 


jie 


Daretion:—Oetober-1962-n08 reported. pee eS ee: 
Inv: Martin Deutsch, Ph.D., Maseeiate piedeasar? Martin’ Whiteman, Ph. Do 
Associate Research Professor, A aig Feldman, Ph. al Instructor and 


Coordinator of Remedial Services, end Suzanne Keller, Assistant Research © 


Professor, Institute for See Studies, Department of Peychiatry, 


Cah’ 
New York Medical pont 2a: FlowerdPitth Avenue gare aes 106% St—and_. 


Rifth-Ave.,, New York 29, N. ee 


‘Coop erPi National Institute of Mental Health, ‘Public Health Service, ue S. 
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y “a te “NP PROGRAM: AN AID FOR THE EDUCATIONALLY RETARDED 


| Purpose: To ee ee of an enrichment progran wetck—was 


| . Gesigned as a measure for coping with the problem of academic retardation, © 


Subjects: 10 classes involving , ee students, whe-~wer ve retarded by as much as 


| ' 4.4 years (nedian 2. 19) ane haz “averare class I.Q.'s of 72 to 85, ae 
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post-test meineate was used for apenas eee 
“Hh TES, 
Findings? *' pace of the oan progressed at a rate beyond the 
average acheivement expected. Eight classes made normal or i above normal . 


facto ie menthyse 
academic growth, Three z classes gained as_much aS, crdsyeanetoncneryearye 


ertelaoe abyss AA = pen $3 ae 
one~noméh during the, giimnlunensm Eales rate of enrichment sdomddx 
evaluated. @)There is significant change in Gh retardation status of 
the total group' the’ egnt inuous rate of retardation in these groups was diminished; 
children with backgrounds and abilities like those involved in the study can 
and will,on the average, progress ix normally when Rereateceinianrécned ; 


environment. 
Duration: October 1962-April 1963. 


Principal investigators: Octavia B. Knight, M.A., Director of Special 
Education, and Norman C. Johnson, Ed. D., Associate Professor of Education, © 


North Carolina College, Durham, North Carolina. 


Publication References: North Carolina Teachers Record, Mar chy 196i ems Mes 
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T itle: INTERVENTIC IN THE.COGNITIVE DEVSLOPMANT OF THe CULTURALLY Daraive ED AND 
ae RETARS “ N2ZGRO PRESCHOOL CHILD 

pubis 

oy To assess tus effectiveness of a preschool program as an intervention 
technique; to acres. involvement of ect in education of their culturally 


deprived and functionally retarded child. 


Subjects: From a total preschool population of a selected school attendance 
distric’ a group of 3 and year old Negro children from culturally peer 
homes and diagnosed as mentally retarded are placetin matched control and 


experimental croups. 


Methods: Experimental group attends a xk school-based, cognitively-oriented program 


in the morning. Once a week, one of preschool teachers visits home of each 
‘ / 


experimental group child to conduct 2 home-based groyrmx program in which parents 


| uxk participate in educational process. Groups of parents meet Kegimxx regularly 


"discuss 
to Risimkk mutual problems relating to children's education. Aside from initial 


testing and interviews, mx no further intervention occurs with children or parents 


i : 
of zonxtmrk control group. Standardizes: tests are employed to discuss intellectual, 


academic, and school adjustment progress of both¢ groups. Subjects will be followed 


 throush early elementary school years. 


Duration: January 1944-December 1947. 


Principal investigator: David P, Weikart, M.A.,> Sineaxn Director of Special Services; 


School Psychologist, Ypsilanti Public Schools, 300 W. Forest, Ypsilanti, Mich. 


Cooperating: Office of Education, USDHEW. : 
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ote enrichment declines with age. Thus for the child whose sub-culture ae 
“= provides too little perceptual and cognitive priming, maximum advantaga ..>': 
“o. may be associated with e early stimulation. Results of the Day Care Cen= .. 
ter program will be systematically evaluated by means of techniques de- 
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G ' ; | ..,, NAME AND ADDRESS OF AGENCY OR INSTITUTION: ale eas Sere ee 
Herat a te) Upstate Medical Center, State e University of New York, “Svracuse 10, New York 
i : ‘ % i ' SUMMARY OF PROPOSED Worx — (200 words or less. Omit cosfidential data.) —In the Science Information Exchange, sumaasies of 
hi haat Tc work in progress are exchanged with soverament ane private agencies supporting reseasch, ps8 are forwarded to investigat ore Mi ho sequece 
a3 Os uch iaformatioa. Your summary is to be used for these purposes. . . 
's rN ie Baas t The purpose of this project is to develop and eval luate the ; 
iy “0 "" effectiveness of 2 demonstration D Day Carve Center for young children 
PRE AT ON" between the approximate ages of six months and three years. It Lon oy 
dol Bonet re “wis. antieipated that most of the childven will come from low imcome fs! 
: - “femilies in which the mother is employed. The basic hypothesis to |: ee 
°: +i =) eshte ‘ibe tested by this demonstration unit is that an appropriate environ~ 
apne aa 2 ment can be created which can offset aay Gevelopmental detriment asso- 
He ea he “edated with maternal separation and possibly add a’degyvee of environ= 
pn ‘y) jf: Mental enrichment frequently not available in families of limited social,.- 
Pherae +05" economic, and cultural resources. aie nae 
| fi : Ary : A , 5 
rm chough environmental supplements for deprived children may be 
“. Denefictal at eny age, there is evidence to suggest that sensitivity 
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Re basen? of family care. It is hoped that such plannec intervention cen Bor 
ee : identizy ways ots ee aking the intergenorational cycle of cultural 4 Sane 
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SUMMARY OF RESEARCH PROJECT 


; A study of the Educational value_of_ prekindergarten. programs for — 
socially Pos ecoventeecus childrens 


‘es 


Purpose:To arlene evaluate the effects of préxkindergarten experience. 
on the later school. achievement of ARSE socideconomic children, 


« 
of 
: ll padded ict! h OT aantsap ob loess &. ie 
Subjects (sample): CEOS eperi ketene selected from an urban population, ‘wie= 
. PebDiIG li 2) show no indication of severe mental retardation; ru 
Cub ye cigars cwhe resid Seer each ene which ‘pe pain wagesarning mrent is in a- skeet 


Methods: 
‘Treatment I is a conventional presxkindergarten program. Treatment II is a 


préxkindergarten with special emphasis on parent education. ‘Control groups 
are maintained... Experimental and control subjects are randomly assigned. 


Findings to date, if any;, 


Octst by ee Vine 1970 ’ 

Date project initiated: Pilot—year—10-64 Estimated terminal date: .-6=70- 
~Experimental—year—9~65 
Principal investigator(s) only Degree Position and organization 
j/p« Clarence J. Spain, Ed.D.) -. Research Supervisor, 
2 —Schenectady~Public-Schools~ 
Jog Vito M. Gioia Ph.D., School Psychologist, _ 
Y. Schenectady Public Schools 
[06 ihevon 3+, ny chev ‘ fp tj Mat 


Cooperating groups (in the research or in the funding of the research): 
-Thts—projectis_a—component:-of-.a~study-under..direction-of Toute T. DiLorenzo, | 
Chief, Bureau of School PSOE ‘Evaluation, New York State Education 
pepar tment. 


- Publication references and/or plans (If no publication is planned, please indicate under what condi- 


tions data and results will be available): 


Publication-when—data—is-obtained> 


QI 
If Rs represents work toward an academic degree, please state degree ____ ny 
(Please ‘do ‘not ‘ta port master 's theses unless they represent work beyond a doctorate, as in’ dentistry.)’ 
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Title: EARLY TRAINING FOR CULTURALLY DEPRIVED CHILDREN. 


Purpose: To attempt to improve-ihe intellectual functioning and the personal 


adjustment of culturally deprived children through special experiences 


provided for them in-the-15 or 27 months preceding entrance in to -the- 


‘the first grade and during the first year of school. 


Subjects: Two groups of approximately 20 children each. 


Methods: Subjects will be provided two and three special summer school experiences 


10 
of ton,weeks each. ve experiences will center around four classes of 


variables: (4) Attitudes toward achievement, which include achievement 


motivation, persistence, ability to delay gratification, interest in 


school-type activities, iidetification with achieving role models, and the 


parent's attitude toward sthe child's achievement; (4) aptitude for 


achievement, which includes perceptual development, concept formation, 


and langudage development;\ social and personal development; and (¢) 
V4 


improvemént in general physical condition. A community worker with 


training in education and sociology workd with parents and children 


P) 


during the year to provide fetta oo reinforcement and support for 


children and parents in terms of -the- experimental variables. Psychiatric 


consultation will be used to enable the-staff better to provide experiences 


conducive to emotional growth and also to check on the. possible effects of 


the planned intervention. 


Dates: September 1961-August 1966. 


Investigators: Rupert A.Klaus, Ph. D., Associate Professor of Psychology, and 


Cooperating: 


School Psychologist, Murfreesboro City Schools; and Susan W. Gray, 


Ph. D., Professor of Psychology, George Peabody College, Nashville, 
- : 


Tenn. 
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- @ 5-4 SUMMARY OF RESEARCH PROJECT 
| a ‘ 


Title: The Effects of a Laboratory Nursery School Experience | on Three-YearXOld 
Culturally Disadvantaged Se eecean soe eer emt 


| Purpose; To determine the effects of a fivesmonth University nursery school 
' experience on I.Q. scores, speech characteristics, and selected behavioral 
ratings of a group of culturally disadvantaged children. 


th 

Subjects (sample): Fifteen culturally disadvantaged cntécen ase males, dteht 2 

females; tan negroes, five: whites. 
| ra cm 
Methods; “Zhe nursery school program is in operation at the Child Development 
Laboratory, University of Illinois. Teaching for readiness in all areas 
is of prime concern. ~The goal of the program is “learning to learn" with 
special foci being languagé development, cognitive development, and parent 
motivation for achievement for their children. 


Evaluation will include analysis of pre- and postetesting on (1), Stanford- 
Binet I.0. test, 2). Peabody Picture Vocabulary Test, (3) Templin Screening 
and Diagnostic Reece meres Test (50 item), (4) mean length of response and 
mean of five longest responses, (5) Behavior Rating Scale, and (6) semi- 
structured parent interviews at the Laboratory and in-the home. 
Findings to date, if any: 
Only the P.P.V.T. scores have been analyzed at this time. he group average 
of 88.6 had increased to 102.4 during the three month test-retest interval. 
This increase was significant at the .01 level. 


Date project initiated: Marchjis+1965— Estimated termina] date: Ayoust X 1965. 
| Preceel investigator(s) only Degree / Position and organization 
thee Nee fat ; 
“2? J.P. O'Ned1L, Ph.D.) Assistant Professor of Child 
Development, University..o£.Illinois: 
od a Q. B. Mills me Lees Saar pes Professor of Child 
(ey spittok nbyaaleairee all Saith , PhD, HeedsDest) of He: Development, University of Illinois 


i Cooperating roups (in the research’ or in the funding di the research): 
nye of Filet “15+ ) ; Urbana, Zi}. 


University ‘Resear ech Board 
~Department of Home Economics, Collegeof. Agriculture 


Publication references and/or plans (If no publication is planned, please indicate under what condi- 
tions data and results will be available): 


Q) 


If this babe ak wotk toward an academic degree, please state degree 
(Please do not report master’s theses unless soled represent work mavens 6 a doctorate, as in dentistry.) 
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SUMMARY OF RESEARCH: PROJECT 


at x 


\ 


fos Effects of Enrichment Programs on Intelligence, Personality, 
and Academic Achievement of. Welfare Recipient Children >= 


- oevete + cree a ater aeoennenenn geren oe tte 


Purpose: is Wea 
: To develop a theoretical basis for the development of compensatory 
programs for "disadvantaged" children. 


Subjects (sample): 1209 f3 cared 
irst and second grade} childreny¥ 60 experimental, 
60 control, {rurally tds aa atk eT ee eee 
Methodat 50 préFschool age\childreny 25 experimental, 25 control, —turban}- 
The. study of rural children is a portion of a continuing investigation 
begun in 1963. Two divergent school environments are being studied’ 
to identify practices which contribute to development of children. 


fhe study of urban children wiikscompare the development of pre- 
school age children (4-year olds) enrolled in an enrichment program 
with tire development of children enrolled in no formal program. 
Numerous variables related to home, school, and community will be 

Findigee tore af any: | 
RLS Se onitdten are retarded upon entry to elementary school. 

This deficit is cummlative in the common elementary school. 

Welfare children make slight positive gains in an enriched school POST ATy/ 

(academic achievement, personality, and mental maturity). 

Enriched: programs:i'i. . for weifare children at the elementary school level 


a not. compensate for experiential restriction: 4 infancy and early childhood, 


Date le initiated: timated termina 
1963— indefinite. 
Principal investigator(s) only Degree _ Position and organization 
WPS Soe L. Frosty + 0 1+ BAD; ‘asst,’ Prof, of Child Development , 


tA ef 1 
he AA yg 


Iowa State University, Ames 


2 


Cooperating groups (in the research or in the funding ‘of the research): 


Publication references and/or plans (If no publication is planned, please indicate under what condi- 
tions data and results will be available): 
~Professional~periodicals — 
Frost, Joe L, and Glenn R. Hawkes, The Disadvantaged Child: A.B 
Seer Ss Boston: Houghton Miffliny ie press) 19 
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If this represents work toward an academic degree, please state degree ___ ns 
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‘ ‘i A PRESCHOOL TRAINING PROGRAM FOR CULTURALLY DEPRIVED CHILDREN (EVALUATION 


OF “HEAD START") 


Purpose! To select a group of culturally deprived children and provide 
them with special enriching materials (Montessori methods). 


Subjects: 60 four-year old children, divided into three groups. 
Methods: A11(Ss will be administ@red’an IQ. test, an inventory of 


social social maturity, and a readiness teste One group will have Montessori 
type equipment, one will have traditional See ey control group is 


‘not in "Head Start®. 


Diiration: May 1965-June 1966. ate aN 

: Bead Len ia Ps \ 
Investigators: Armas Tamminen, Ph.D.,° ole Psychology, University 
of Minnesota‘and Richard F. Weatherman, Ed.D., Assistant Superintendent, 
Duluth Publié Schools, Duluth, Minn. 


Cooperating: Office of Education, U. S. Department of Health, Education, 
and jai, . 


rd PRESCHOOL EDUCATION OF DISADVANTAGED CHILDREN 


Purp8se: To determine effects of one year of preschool education for 
disadvantaged children. 


Subjects: 21 disadvantaged Negro children, approximately four years of age. 
Methods: Subjects attend enriched nursery program for one school year. 


Program effects on school readiness will be assessed on Gesell Developmental 
Placement Test. eS 


| Findings: Preliminary findings indicate a better rate of readiness development 


than that expected. 


‘Duration: September 19€~September 1966. 


Investigators: ‘Sarah S. McCain, M. S.yociutar’, and Thomas K. White, M.S, 
School Psychologists, Richmond Public Schfols, 809 E. Marshall Ste, 
Richmond, Vae 


Cooperating: Human Developrent Project, Richmond Public Schools. 


Publication: Will be included in final Human Development Project summary; 
Iimeograph will be available at conclusion of study. 
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To develop and field test various methods of int 
pre=school children from disadvantaged backgroun 
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SUMMARY OF RESEARCH PROJECT 


ervening with 
dse 


e 


Sidjects (sample): Project currently has 600 experimental and 600 control 


children at nursery,kindegarten,and first 
Methods: 


program. 


Pitdings to date, if any: To her publtshed-in_Netober,1965 


grade levelse Subjects 


attend project schools in seven school, districts. ae 


Language-cognitive pre-school program, parent program, social work 


\ 


Date project initiated: Sep J embery Ue pe | Estimated terminal date: June 1968- 
Me ta ae 
Principal investigator(s) only Degree Position and organization 
De, Allan S. Hartman, Edy Dinector; 
Jie. Martin Higgins, WA save posits Research Director; .«*+* 


M-se Jeanne Ba rbour ) MA., 2 -. Comioniwestrnzof Pennsylvania 


é 


{Curriculum Specialist), _-~ Department of Public Instruction 
ve ‘: Harrisburg, Pénnsylvenie- 


Cooperating groups (in the research or in the funding of the-research):. 


Welfare; and cooperating 
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Publication references and/or plans (If no publication is planned, please indicate under Cie condi- 


ts data and results will be available): Annual reports-~ Sept emb 


If this represents work toward an academic degree, please state degree 


‘(Please do not report master’ 
pecs es oat ; 


— 4 
ine 


f 


Penns lymmeey (Cm) 


. - 5 Ak i * 4 
<Ford Foundation. AQE-F75} , Denartment.ofiPublicuinssructiLony Department of Psdis 


er 196ls¢ Seeccese 1965. 
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EQUAL EDUCATIONAL OPPORTUNITY—1971 


HEARINGS 


BEFORE THE 


. SELECT COMMITTEE ON 
EQUAL EDUCATIONAL OPPORTUNITY — 


OF THE 


UNITED STATES SENATE 
NINETY-SECOND CONGRESS 


EQUAL EDUCATIONAL OPPORTUNITY 
PART i16A—INEQUALITY IN SCHOOL FINANCE 


WASHINGTON, D.C., SEPTEMBER 21, 22, 23, 1971 
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Printed for the use of the Select Committee on Equal Educational Opportunity 


U.S. GOVERNMENT PRINTING OFFICE 
68-412 WASHINGTON : 1971 
es eed os ee 


For sale by‘the Superintendent of Documents, U.S. Government Printing Office 
Washington, D.C. 20402 - Price 60 cents 
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SCHOOL CASE 


\O THE WASHINGTON, D.C. 
i 


Document 


On January 13, 1966, Julius Hob- 
son filed suit against District of Colum- 
bia School Superintendent Carl F. 
Hansen and the school board. He 
charged, variously, that the school 
system was unconstitutionally — dis- 
criminating on de jure and de facto 
grounds; and that the board was 
positively obliged under the consti- 
jutional doctrine of equal protection 
of the laws to remedy the discrimina- 
tion.’ On June 19, 1967, the U.S. 
District Court for the District of Co- 
lumbia rendered its decision. J. 
Skelly Wright, U.S. Circuit Judge, 
wrote the opinion in Hobson v. Han- 
sen, Civil Action No. 82-66. Follow- 
ing ore extracts from the full opin- 
ion except for the material under 
the heading “Opinion of the Law,” 
which was written by the editor. 


" FINDINGS OF FACT 


In Bolling v. Sharpe, 347 U.S. 497 
(1954), the Supreme Court held that 
the District of Columbia's racially 
segregated public school system vio- 
lated the due process clause of the 
Fifth Amendment. The present litiga- 
tion, brought in behalf of Negro as 
well as poor children generally in 
the District's public schools, tests the 
current compliance of those schools 
Bolling, its companion case, Brown 
v. Board of Education of Topeka, 347 
U.S. 483 (1954), and their progeny. 
The basic question presented is 
whether the defendants, the Superin- 
tendent of Schools and the members 
of the board of education, in the 
operation of the public school sys- 
tem here, unconstitutionally deprive 
the District’s Negro and poor public 
school children of their right to equal 
educational opportunity with the Dis- 
trict’s white and more affluent pubilc 
school children. This court concludes 
that they do. 


oy 
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In support of this conclusion the - 
court makes the .following principal ' 
findings of fact: 


1. Racially and socially homogene- 
ous schools damage the minds and 
spirit of all children who attend 
them — the Negro, the white, the 
poor and the affluent — and. block 
the attainment of the broader goals 


' of democratic education, whether 


the segregation occurs by law or by 
fact. 


2. The scholastic achievement of 
the disadvantaged child, Negro and 
white, is strongly related to the racial 
and socio-economic composition of 
the student body of his school. A 
racially and socially integrated school 
environment increases the scholastic 
achievement of the _ disadvantaged 
child of whatever race. 


3. The board of education, which 
is the statutory head of the public 
schools in the District, is appointed 
pursuant to a quota system which, 
until 1962, for over half a century 
had limited the Negro membership 
of the nine-man board to three. Since 
1962 the Negro quota on the board 
has been four, one less than a ma- 
jority. The city of Washington, which 
is the District of Columbia, presently 
has a population over 60% Negro 
and a public school population over 
90% Negro. i 


4. Adherence to the neighborhood 
school policy by the school board 
effectively segregates the Negro and 
the poor children from the white and 
more affluent children in most of 
the District’s public schools. This 
neighborhood school policy. is re- 
laxed by the boord through the use 
of optional zones for the purpose of 
allowing white children, usually af- 
fluent white children, “trapped” in — 
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a Negro school district, to “escape” 
to a “white” or more nearly white 
school, thus making the economic 
and racial segregation of the public 
school children more complete than 
it would otherwise be under a strict 
‘neighborhood school assignment plan. 


5. Yhe teachers and principals in 
the public schools are assigned so 
that generally the race of the faculty 
is the same as the race of the chil- 
dren. Thus most of the schools can 
be identifed as “Negro” or “white,” 
not only by reference to the predom- 
inant race of the children attending, 
but by the predominant race of the 
faculty as well. The heaviest con- 
centration of Negro faculty, usually 
100%, is in the Negro ghetto schools. 


6. The median annual per pupil 
expenditure ($292) in the predom- 
inantly (85-100%) Negro elementary 
schools in the District of Columbia 
has been a flat $100 below the med- 
ian annual per pupil expenditure for 
its predominantly (85-100%) white 
schools ($392). 


7. Generally the “white” schools 
are underpopulated while the “Ne- 
gro” schools generally are over- 
crowded. Moreover, all of the white 
elementary schools have kindergar- 
tens. Some Negro schools are with- 
out kindergartens entirely while oth- 
er Negro schools operate kindergar- 
‘tens in shifts or consecutive sessions. 
-In addition te being overcrowded and 
short on kindergarten space, the 


school buildings in the Negro slums 
are ancient and run down. Only re- 
cenily, through the use of impact 
aid and other federal funds, have 
the Negro slum schools had sufficient 
textbooks for the children’s use. 


8. As they proceed through the 
Washington school system, the read- 
ing scores primarily of the Negro 
and poor children, but not the white 
and middle class, fall increasingly 
behind the national norm. By senior 
high school the discrepancy reaches 
several grades. 


Negro and white children playing 
innocently together in the school- 
yard are the primary liberating 
promise in a society imprisoned by 
racial consciousness. 
—U.S. Court of Appeals Judge 
J. Skelly Wright, Hobson v. 
Hansen (Washington, D. C, 
schoo] case), June 19, 1967 


9. The track system as used in the 
District’s public schools is a form of 
ability grouping in which students 
are divided in separate, self-con- 
tained curricula or tracks ranging 
from “Basic” for the slow student to 
“Honors” for the gifted. 


10. The aptitude tests used to as- 


“sign children to the various tracks 


are standardized primarily on white 
middle class children. Since these 
tests do not relate to the Negro and 


disadvantaged child, track assignment 
based on such tests relegate Negro 
and disadvantaged children to the 
lower ‘tracks from which, because of 
the reduced curricula and the ab- 
sence of adequate remedial and 
compensatory e ducation, as well as 
continued inappropriate testing, the 
chance of escape is remote. 


11. Education in the lower tracks. 


is geared to what Dr. Hansen, the 
creator of the track system, calls 
the “blue collar” student. Thus such 
children, so stigmatized by inappro- 
priate aptitude testing procedures, 
are denied equal opportunity to ob- 
tain the white collar education avail- 
able to the white and more affluent 
children. 


Other incidental, but highly indica- 
tive, findings are as follows: a. The 
June 1964-December 1965 study by 
the Office of the Surgeon General, 
Army, shows that 55.3% of the 18- 
year-olds from the District of Colum- 
bia failed the Army Services mental 
test, a higher percentage than any 
of the 50 states. b. The average 
per pupil expenditure in the Dis- 
trict’s public schools is only slightly 
below the national average. The 
1964-65 Bureau of the Census Re- 
port on Governmental Finances 
shows, however, that the District of 
Columbia speeds less per capita on 
education generally than all states 
except Arkansas and Tennessee. 
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The same report shows that the Dis- 
trict of Cclumbia spends more per 
capita on police protection than all 
states without exception. In fact, the 
District of Columbia spends more 
than double any state other than 
Nevada, New York, New Jersey and 
California. The inferences, including 
those bearing on the relationship of 
the quality of education to crime, 
which arise from these findings are 
obvious. Indeed, the National Crime 
Commission’s Task Force Report: Ju- 
venile Delinquency and Youth Crime 
indicates that the very deficiencies 
in the District’s public school system 
noted by the record in this case — 
prejudging, through inappropriate 
testing, the learning abilities of the 
disadvantaged child as inferior to the 
white middle class child; placing the 
child in lower tracks for reduced edu- 
cation based on such tests, thus im- 
plementing the self-fulfilling pro- 
phecy phenomenon inherent in such 
misjudgments; placing inferior teach- 
ers in slum schools; continuing racial 
and economic segregation of pupils; 
providing textbooks unrelated to the 
lives of disadvantaged children; in- 
adequate remedial prigrams for off- 
setting initial psychological and social 
difficulties of the disadvantaged 
child — all have contributed to the 
increase in crime, particularly juve- 
nile crime. 


In sum, all of the evidence in this 
case tends to show that the Washing- 
ton school system is a monument to 


the cynicism of the power struc- 
ture which governs the voteless cap- 
ital of the greatest country on earth. 


The Washington [D.C.] school sys- 
tem is designed to destroy the 
minds of black people. When you 
turn out high school. graduates 
reading at a 6th grade level, 
that’s no accident. We need to 
tear down the school system, 
change it, and then build it up 
again. : 

—Rev. James Bevel, May 1, 1967 


OPINION OF LAW 


The court acknowledged that the 
school board may have failed to 
disestablish legal segregation prompt- 
ly and thoroughly enough after 1954. 
It held, however, that the plaintiffs 
failed to prove this; and that it is 
untimely to try to deal with such 
a charge so long after the event. 


The court declared appropriate a re- 
vived “separate-but-equal” principle: 
“ , .. If whites and Negroes, or rich 
and poor, are to be consigned to 
separate schools, pursuant to what- 
ever policy, the minimum the Consti- 
tution will require and guarantee is 
that for their objectively measurable 
aspects these schools be run on the 
basis of real equality, at least unless 
any inequalities are adequately justi- 
fied“ (page 147). Where for any 
reason schools are segregated, the 


least the school board must provide 
are “materially equal” facilities. 


The court declared that optional at- 
tendance zones, as applied in the Dis- 
trict, produced “de jure constitutional 
violations” (p. 152). Another in- 
stance of de jure segregation cited 
is teacher segregation: “But if any 
truth is axiomatic, it is that the Ne- 
gro students’ equal protection rights 
to an integrated faculty cannot be 
undermined or thwarted by the ra- 
cially induced preferences of the 
teachers, who after all are minor 
public officials whose actions must 
therefore pass constitutional muster” 
(p. 155). Segregation of principals is 
infected “with the identical unconsti- 
tutionality.” (p. 158) 


The court held that de facto segre 
gation in the District . . . redounds 


-to the academic detriment of Negro 


students and seriously sets back the 
working out of racial prejudices” (p. 
162). This fact, however, was not 
held to “conclusively determine its un- 
constitutionality” (p. 162). While de 
facto segregation is not, as such, 
unconstitutional, yet its effects must 
be “carefully scrutinized” for viola- 
tions of the principle of equal pro- 
tection for the poor and racial mi- 
norities. “Whot supports this call” 
for close scrutiny, the court explained, 
are “our horror at inflicting any 
further injury on the Negro, the 
degree to which the poor and the 


Negro must rely ‘on the public schools © 
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in rescuing themselves from their de- 
pressed cultural and economic con- 
dition, and also our common need 
for the schools to serve as the public 
agency for neutralizing and normaliz- 
ing roce relations in this country” (p. 
165). 


Part of the careful scrutiny involves 
a search for viable alternatives to 
harmful de facto practices. The de- 
triment resulting from de facto segre- 
gation cannot be justified constitu- 
tionally if alternatives to the detri- 
mental condition have not been ex- 
plored. Remedial alernatives must be 
sought. The court will consult com- 
petent judgment “on whether each 
specific remedial alternative is cir- 
cumstantially feasible and within the 
public interest....“ (p. 170) 


The track system, holds the court, de- 
prives “the poor and a majority of 
the Negro students in the District of 
Columbia of their constitutional right 
to equal educational opportunities” 
(p. 170). Children are classified in 
the tracks not according to ability 
to learn but according to color and 
class, factors extraneous to innate 
ability. . The track system thus 
“amounts to an unlawful discrimina- 
tion against those students whose ed- 
ucational opportunities are being lim- 
ited on the erroneous assumption 
that they are capable of accepting 
no more” (p. 176). 


REMEDY 


The remedy to be provided against 
the discriminatory policies of the de- 
fendants’ school administration must 
center primarily on pupil assignment, 
teacher assignment and the track sys- 
tem. The overcrowding in the Negro 
schools results from pupil assignment 
and the difference -in the per pupil 
expenditure results in the main from 
the assignment of the more highly 
paid teachers to the predominantly 
white schools. Consequently, correc- 
tive measures designed to reduce pu- 
pil and teacher racial segregation 
should also reduce overcrowding in 
the Negro schools as well as the 
pupil expenditure differential favor- 
ing the white children. Pending the 
implementation of such measures, the 
court will require that the defend- 
ants provide transportation to volun- 
teering children from the  over- 
crowded schools east of the Park 
to the underpopulated schools west 
of the Park. 


As to the remedy with respect to 
the track system, the track system 
simply must be abolished. In prac- 


_ tice, if not in concept, it discriminates 


against the disadvantaged child, 
particularly the Negro. Designed in 
1955 as a means of protecting the 
school system against the ill effects 
of integrating with white children the 
Negro victims of de jure separate 


The relation of teacher segrega- 
tion to the neighborhood school 
policy has been little touched on; 
but it is this court’s conviction that 
teacher segregation, where it is 
allowed to reinforce pupil segre- 
gation, may well be a malignancy 
itself destructive of the constitu- 
tional health of a neighborhood 
school system. Certainly it is a 
circumstance driving the de facto 
pupil segregation that much closer 
to unconstitutionality. 


—U.S. Court of Appeals Judge 
J. Skelly Wright, Hobson y. 
Hansen (Washington, D. C. 
school case), June 19, 1967 


but unequal education, it has sur- 
vived to stigmatize the disadvantaged 
child of whatever race relegated to 
its lower tracks — from which tracks 
the possibility of switching upward, 
because of the absence of compensa- 
tory education, is remote. 


Even in concept the track system is 
undemocratic and discriminatory. Its 
creator admits it is designed to pre- 
pare some children for . white-collar, 
and other children for blue-collar 
jobs. Considering the tests used to 
determine which children should re- 
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. . - The Negro students’ equal 
protection rights to an integrated 
faculty cannot be undermined or 
thwarted by the racially induced 
preference of the teachers, who 
after all are minor public officials 
whose actions must therefore pass 
constitutional muster... . Ulti- 
mate authority for teacher assign- 
ment under the law is vested in 
the board of education. It cannot 
avoid constitutional responsibility 
when the public officers, including 
teachers, to whom it delegates 
the actual assignment power gov- 
ern themselves according to illicit 
racial criteria. 

—U.S. Court of Appeals Judge 
J. Skelly Wright, Hobson v. 
Hansen (Washington, D. C. 
school case), June 19, 1967 


ceive the blue-collar special, and 
which the white, the danger of chil- 
dren completing their education wear- 
ing the wrong collar is far too great 
for this democracy to tolerate. More- 
over, any system of ability group- 
ing which, through failure to include 
and implement the concept of com- 
pensatory education for the disad- 
vantaged child or otherwise, fails in 
fact to bring the great majority of 
children into the mainstream of pub- 
lic education denies the children ex- 
cluded equal educational opportuni- 
ty and thus encounters the constitu- 
tional bar. : 


As has been shown, the defendants’ 
pupil placement policies discriminate 
unconstitutionally against the Negro 
and the poor child whether tested 
by the principles of separate-but- 
equal, de jure or de facto segrega- 
tion. The use by the defendants of 


the neighborhood school policy, in- 


tentionally manipulated in some in- 
stances to increase segregation, is 
the primary cause of the pupil as- 
signment discrimination. Because of 
the 10 to one ratio of Negro to 
white children in the public schools 
of Washington and because the 
neighborhood policy is accepted and 
is in general use throughout the 
United States, the court is not barring 
its use here at this time. 


In preparing the plan to alleviate 
pupil segregation which the court 
is ordering the defendants to file, 
however, the court will require that 
the defendants consider the advis- 
ability of establishing educational 
parks, particularly at the junior and 
senior high school levels, school pair- 
ing, Princeton and other approaches 
toward maximum effective integra- 
tion. Where because of the density 
of residential segregation or for other 
reasons children in certain areas, 
particularly the slums, are denied the 


benefits of an integrated education, 


the court will require that the plan 


include compensatory education suf- 
ficient at. least to overcome the de- 
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triment of segregation and thus. pro- 
vide, as nearly as possible, equal 
educational opportunity to all schoo! 
children. Since segregation result- 
ing from pupil assignment is so in- 
timately related to school location, 
the court will require the defendants 
to include in their plan provision for 
the application of the principles here- 
in announced to their $300,000,000 
building program. 


The plan, too, should anticipate the 
possibility that integration may be 
accomplished through cooperation 
with school districts in the metropoli- 
tan suburbs. There is no reason. to 
conclude that all Washingtonians who 
make their homes in Virginia or Mary- 
land accept the heresy that segregat- 
ed public education is socially real- 
istic and furthers the attainment of 


We will have to stop thinking in 
terms of cities and [start thinking] 
in terms of regions. in Washing- 
ton [D.C.,] we could establish a 
ring of educational parks around 
the urban crea — the center of 
Washington is about one mile 
in any direction — and draw on 
the inner city population for Ne- 
groes and the suburban popula- 
tion for whites. : 
—Max Wolff, United Teacher, 
June 2, 1967 


‘ 


Pw] Fe 

0 @& ON tema 4s cee | 
apy em eres oe 
qe 7) pe au ' 


et Oy tee a 
| «6 409 peed Oo Ph 


' j > 7 a 
: a p ® fs . © ¢ ‘4 : y 7 : 
apy a aga i sess Sy t-! rn 
ete 1A) Vetus fires Gey sie es il ae arnt nde sl en sone 
GAL : : 


“ee o@te 


» 
. rte at yee, | 7 16 Re CH 4) 56RP. 
er ont _ &hew: Peywiaes petted «6, ‘ 
— 7 eo ows * weak sere oj ive bey ss 
ot a vs Prep isis aw « 


the goals of a democratic society. 
Certainly if the jurisdictions compris- 
ing the Washington metropolitan 
area can cooperate in the establish- 
ment of a metropolitan transit au- 
therity (see 1 D.C. Code pars. 1401- 
1416 (1961)), the possibility of such 
cooperation in the field of education 
should not be denied — at least no! 
without first sounding the pertinent 
moral and social responsibilities of 
the parties concerned. 


The final question is the remedy this 
court should forge for curing the il- 
legalities in teacher placement. I 
is clear, first, that an injunction 
should be directed against every 
possibility of willful segregation in 
the teacher assignment process; if 
the preferences cf principals and 
teachers are to be relied on at ail 
by the assistant superintendents or 
any other officer making the assign- 
ment, measures must be taken to 
insure that race does not creep into 
the expression of preference. 


Next, assignment of incoming teach- 
ers must proceed on a color-conscious 
basis to insure substantial and rapid 
teacher integration in every school. 
And finally, to the extent that these 
two measures are unable quickly to 
achieve sufficient faculty integration 
in the schools, this court, as it indi- 
cated by its discussion above concern- 
‘ing the: beard’s. responsibilities in. fol- 
lowing up on Bolling v. Sharpe; has 
no doubt that a substantial reassign- 


> 


ment of the present teachers, includ- 
ing tenured staff, will be mandatory. 
A similar call has been sounded by 
the Office of Education, whose Title 
VI guidelines establish that “{e}very 
school system has a positive duty to 
make staff assignments and reassign- 
ments necessary to eliminate past 
discriminatory assignment policies.” 
45 C.F.R. por. 181.3 (d) (1967). And 
see the discussion and decree in 
United States v. Jefferson County, 5 
Cir., 372 F.2d 836, 892-894, 900 
(1957). In the South, a few courts 
in their discretion have exacted less 
inclusive commitments from school 
boards, relating merely to non-segre- 
gatory future assignments and the 
encouragement of voluntary trans- 
fers}; but that does not bind the 
conscience of other chancellors con- 
fronted with other factual situations. 


The more complex question is the 
goal or objective toward which the 
school system should strive through 
the various means outlined above. 
Two federal courts have ordered 
school systems to proportion Negro 
and white teachers equally in every 
school, give or take a small*margin 
of error. Dowell v. School Board, W. 
D. Okla., 244 F. Supp. 971 (1965), 
affirmed, 10 Cir., F.2d eee 
(January 23, 1967), cert. denied, 
oe 8 UO re 30 USL, eWeek 
3419 (May 29, 1967); Kier v. County 
School Board, W.D. Va., 249 F. Supp. 
239 (1966). It is true, however, that 


in Dowell the court assumed the initi- 
ative only after the school board de- 
faulted in the obligation assigned it 
by the court to draw up a faculty 
desegregation plan, and Kier dealt 
with a school system with only 25 
schools, which may make a differ- 
ence. Still, there is great appeal in 
the simplicity and thoroughness of 
such a decree. : 


These issues of remedy were ignored 
at trial by counsel for both sides, 
each intent instead on establishing 
or refuting the primary constitutional 
violation. For this reason, and con- 
sidering the limitations of time, for 
the 1967-68 school year the court is 
content to order “substantial” teach- 
er integration in thos schools where 
complete segregation or token inte- 
gration of faculty has heretofore ex- 
isted. The court will remit the ques- 
tion of the longer term goal to the 
board for first-instance treament in 
the plan which the court in its decree 
will order the board to prepare. 


. . . Ja reading achievement in the 
District [of Columbia] schools, 


67.2% of the students are reading 
at or above grade level in Grade 
3 but by Grade 8 that percent 
hos dropped to less than half 


(45.5%). | 
—U.S. Court of Appeals Judge 
J. Skelly Wright, Hobson v. 
Hansen (Washington, D. C. 
school case), June 19, 1967 


31 


52 


There will be an abundance of op- 
portunity later for adversary argu- 
ment on the merits and demerits of 
the ends (and means) concerning 
teacher integration which the Board 
decides to propose. 


1, Clark vy. Board of Educ., 8 Cir., 
369 F.2d 661 (1966); Wheeler v. Dur- 
ham City Bd. of Educ., 4 Cir., 363 
F. 2d 738 (1966). 


PARTING WORD 


It is regrettable, of course, that in 
deciding this case this court must act 
in an area so alien to its expertise. 
It would be far better indeed for 
these great social and political prob- 
lems to be resolved in the political 
arena by other branches of govern- 
ment. But there are social and poli- 
tical problems which seem at times 
to defy such resolution. In such 
situations, under our system, the judi- 
ciary must bear a hand and accept 
its responsibility to assist in the solu- 
tion where constitutional rights hang 
in the balance. So it was in Brown 
v. Board of Education, Bolling v. 
Sharpe, and Baker v. Carr. So it is 
in the South where federal courts 
are making brave attempts to im- 
plement the mandate of Brown. So 
it is here. 


The decree is attached to, and made 
part of, this opinion. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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DECREE 


It is ORDERED, ADJUDGED and DE- 
CREED that the defendants, their 
agents, officers, employees and suc- 
cessors, and all those in active con- 
cert and participation with them be, 
and they are hereby, permanently 
enjoined from discriminating on the 
basis of racial or economic status in 
the operation of the District of Colum- 
bia public school system. 


It is FURTHER ORDERED, ADJUDGED 


and DECREED that the defendants 
be, and they gre hereby, permanent- 
ly enjoined from operating the track 
system in the District of Columbia 
public schools. It is FURTHER OR- 
DERED that on October 2, 1967, the 
defendants file in the record in this 
case a report of their compliance 
with this order of the court. 


It is FURTHER ORDERED, ADJUDGED 
and DECREED that on October 2, 
1967, the defendants herein file in 
the record in this case for approval 


White students camot hold for 
themselves discriminatory prefer- 
ences by holding over a school 
board the threat of withdrawal 
from the public schools. 

—U.S. Court of Appeals Judge 
J. Skelly Wright, Hobson v. 
Hansen (Washington, D. C. 
school case), June 19, 1967 


by the court a plan of oublic assign- 
ment complying with tne principles 
announced in the court's opinion and 
the instructions contained in the part 
styled REMEDY thereof. 


It is FURTHER ORDERED, ADJUDGED 
and DECREED that the defendants, 
beginning with the school year 1967- 
68, provide transportatien for volun- 
teering children in overcrowded 
school districts east of Rock Creek 
Park to under populated schools west 
of the Park. It is FURTHER ORDERED 
thar on October 2, 1967, the de- 
fendants file in the record in this 
case a report of their compliance 
with this order of the court. 


lt is FURTHER ORDERED, ADJUODGED 
and DECREED that, beginning with 
the school year 1967-68, the follow- 
ing optional zones be abolished: 
Wilson-Western-Rooseyelt; Cardozo- 
Western; Dunbor-Western; Gordon- 
MacFarland; Gordon-Banneker; and 
Powell-Hearst. It is FURTHER ORDERED 
that on October 2, 1967, the de- 
fendants file in the record in this 
case a report of their compliance 
with this order of the court. 


it is FURTHER ORDERED, ADJUDGED 
and DECREED that the defendants, 
beginning with the school year 1967- 
68, provide’ substantial teacher inte- 
gration in the faculty of each school. 
lt is FURTHER ORDERED that on 
October 2, 1967, the defendants 
file in the record in this case a re- 
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port of their compliance with this 
order of the court. 


It is FURTHER ORDERED, ADJUDGED 
and DECREED that on October 2, 
1967, the defendants file in the re- 
cord in this case for approval by the 
court a plan of teacher assignment 
which will fully integrate the faculty 
of each school pursuant to the prin- 
ciples announced in the court's opin- 
ion and the instructions contained in 
the part styled REMEDY thereof. 


lt is FURTHER ORDERED, ADJUDGED 
and DECREED that the United States 
be, and it is hereby, invited to inter- 
vene in these proceedings to assist in 
the implementation of the decree, to 
suggest amendments to the decree, 
and to take whatever other steps 
it deems appropriate in the interest 
of public education in the District 
of Columbia. It is FURTHER OR- 
DERED that the United States be 
served with a copy of this decree 
in the manner prescribed py Rule 
4(d)(4), Federal Rules of Civil Pro- 
cedure. The parties, of course, may 
suggest amendments to this decree 
at any time. 


J. SKELLY WRIGHT 
United States Circuit Judge 


{See “Chronicle”, above, p. 6] 
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CATHOLIC SCHOOL 
_ INTEGRATION IN 
WASHINGTON, D.C. 


Jane L. Berdes 


The author is a free-lance writer who 
has published, during the past 
year, in “National Catholic Reporter, 
“Ave Maria,” “Sign,” and “Catholic 


Family Digest.” 


“Integration begins oat home,” the 
disenchanted Negro’s barb at cru- 
sading white civil righters, has at 
last been taken to heart by national 
leaders of the Roman Catholic pa- 


rochial schools. Ecclesiastical author- . 
ities have launched a formal drive 
~to take Church schools from racial 


isolation into some form of partner- 
ship with public schools in solving 
the equal education crisis. 


The effort was, in a very real sense, 
made mandatory by the precedent- 
setting Elementary and Secondary 
Education Act of 1965 which includ- 
ed parochial school students from 
poverty situations as its beneficiaries. 
But it also reflects a change of 
heart among American Bishops con- 
cerning the responsibility of the 
Church to its environs. . 

The drive is taking two forms: First, 
the U.S. Catholic Conference's De- 
partment of Education has begun a 
racic! census which will examine in- 
dividual classrooms throughout the 
country and survey every parochial 
school teacher; then the National 
Catholic Education Association will 
sponsor a national parley next spring 


‘in Washington, D.C. The parley’s 


ao 


planners hope that the documenta- 
tion of parochial schools’ integration 


inadequacies will be a basis for. 


putting delegates in a mood to ex- 
periment radically with the future 
of the system. 


It is promising that the parley is to 


‘ be held in the Nation’s Capital, scene 


of the most racially beleagured 
schools in the nation — public or 
parochial. Washington is also home 
base for both the Church’s education 
agencies. For these reasons dele- 
gates to the parley would do well 


-to familiarize themselves with the 


Church's integration crisis ot home 
— in the District of Columbia. Other- 
wise, the current program to increase 
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RIGHTS & REVIEWS 
CONGRESS OF RACIAL EQUALITY 
200 West 135th Street 
New York, N, Y. 10030 


May 20, 197] 


Mr. Julius W. Hobson 
1017 K Street, N.W. 
Washington, D. C. 20001] 


Dear Mr. Hobson 


| wrote you on April 9th, asking if you would be able to contribute 
an article on Black education for a special issue of RIGHTS & REVIEWS. 
Others to whom we wrote have advised that receipt was delayed, and we 
wonder if our letter to you was also late in arriving. 


In any event, we have found it necessary to change our deadline to 
June 3rd, and we hope that you will be able to contribute something 
by that time. 


if you have any questions, please feel free to call me at home--(212) 


928-7150. 


Sincerely 


x {) 
i\ } 
/\ 
‘GD ~ LAA a — y 
Uf \pALee Yee 


(Mrs.) Doris Innis, Editor 
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RIGHTS & REVIEWS 


A publication of NH@IqEEEeP pee 


] es e 
PODS Bae 
RIGHTS & REVIEWS 
CONGRESS OF RACIAL EQUALITY 
April 9, 1971 200 West 135th Street 
b) 


New York, N, Y. 1003 


Mr. Julius W. Hobson 
1017 K Street, N.wW. 
Washington, D. C. 20001 


Dear Mr. Hobson 


We are enclosing a copy of a brief on education submitted by CORE to the 
United States Supreme Court in October 1970. At the back of the brief is 
an exhibit which summarizes CORE's position on school desegregation, 


We would like to see a meaningful dialogue on the future of education for 
Blacks in this country, and we are looking for a broad spectrum of opinion 
on it. In consequence of that, RIGHTS & REVIEWS, a magazine published by 
National CORE, is bringing out a special issue devoted exclusively to 
education. We would like your opinion, if possible, on what CORE is pro- 
posing--pro, con, in between. Whatever it is, we would like to have it 
because we think it would add to the dialogue, 


In the event that you cannot, or do not have the time to comment: specifi- 
cally on the CORE proposal, perhaps you can contribute something on 
education from your particular point of view. We would also appreciate 
receiving a brief biographical sketch. 


We hope that you can respond to us in a positive way by May 9th, and 
earlier if possible, because we are pressed for a deadline. Tf you have 
any questions, please feel free to call me at home-~(212) 928-7150. 


Sincerely 
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(Mrs.) Doris Innis, Editor 
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SUPREME COURT OF THE UNITED STATES 


October Term, 1970 


No, 281 


JAMES E. SWANN, et al., 
Petitioners. 


VS. 


CHARLOTTE=MECKLENBURG BOARD OF EDUCATION, et al., 
Respondents. 


(Including Consolidated Cases) 


On Writ of Certiorari to the United States 
Court of Appeals for the Fourth Circuit 


MOTION FOR LEAVE TO FILE BRIEF AMICUS CURIAE 
ON THE MERIT AND BRIEF AMICUS CURIAE FOR THE 
CONGRESS OF RACIAL EQUALITY 


William C. Chance Charles S. Conley 

Floyd B. McKissick 315 South Bainbridge Street 
Charles S. Scott | Montgomery, Alabama 36104 
OF COUNSEL Solomon S. Seay, Jr. 


352 Dexter Avenue 
Montgomery, Alabama 36104 
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OF COUNSEL 
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IN THE 
SUPREME COURT OF THE UNITED STATES 


October Term, 1970 


No. 261 


JAMES E. SWANN, et ale 
Petitioners, 


VS. 


CHARLOTTE-MECKLENBURG BOARD OF EDUCATION, et al., 
Respondents. 
(Including Consolidated Cases) 


On Writ of Certiorari to the United States 
Court of Appeals for the Fourth Circuit 


MOTION OF THE CONGRESS OF RACIAL EQUALITY FOR LEAVE 
TO FILE BRIEF AMICUS CURIAE ON THE MERITS 

The Congress of Racial Equality respectfully applies to this 
Court for leave to file a brief as an amicus curiae in the above- 
entitled action pursuant to the provisions of paragraph 3, of Rule 42 
of this Court's rules on the following grounds: 

1. Consent to the applicant's filing of a brief amicus has not 
been ot (to from either the petitioners or the respondents as of the 
filing date. 

2. The Congress of Racial Equality is a non=partisan, nationwide 
organization of American citizens of various backgrounds, professions 


and occupations, having member chapters in various states. Al] CORE 
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members are dedicated to the principle of racial equality and religious 
and political freedom. CORE was first organized in 1942 in Chicago, 
‘Illinois, and is dedicated to the principles of non-violent techniques. 
The purpose of the organization Is to aid in furthering and effectuat- 
ing the constitutional guarantees as to personal and group political 
liberties, 

The national policy is set by CORE's national convention. The 
National Action Council carries out planning and decides questions of 
policy that arise between conventions, with the assistance from a 
National Advisory Committee. In addition to other constitutional 
techniques, CORE seeks to advance its objectives by pacercinaniat as 


an amicus curiae in litigation involving its proposal for the establish- 


Saree 


ment of community school districts. 
3. CORE has a history of involvement in school cases throughout 
the country, South and North. No. 944, Carter v. West Feliciana Parish 


school Board, 396 U.S. 290 (1970), Norwalk CORE v. Norwalk Board of 


Education, 423 F. 2d 121 (1970), etc., and tangentially in 


Birdie Mae Davis, et al. v. Board of School Commissioners of Mobile 
ete OF MoD te 
County, et al. 


In Mobile, Alabama, CORE, along with its local affiliate, Step 
Toward Educational Progress, Inc. (S.T.E.P.), introduced to the school 
board of Mobile County an innovative desegregation plan. It is be- 
lieved that this plan can meet with a broader spectrum of agreement 
among citizens of Mobile, in the Black and White communities, than any 
other desegregation plan offered or suggested by the petitioners or 


respondents in this case, Before this thesis could be tested by 
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referendum or by lower court action, the Mobile school case, Birdie Mae 
Davis, et al. v. Board, Supra, was called up by this Court. 

In Norwalk CORE v. Norwalk Board of Education, supra., CORE con- 
tended that the school board's desegregation plan was unconstitutional 
because certain benefits are derived from a school in one's neighbor- 
hood and an integration plan that closed Black schools and not White 
ones discriminates invidiously against the Black community in the dis-= 
tribution of those benefits; and there are certain burdens involved in 
busing school children and any plan that causes Blacks to ''bus'' and 
not Whites discriminates invidiously and unnecessarily against the 
Black community in the distribution of those burdens. 

The NAACP opposed the CORE contentions, but was denied entrance 
as an intervenor in this case because the Court held that their posi- 
tion was substantially the same as the school board's (the defendant). 

4, Reason for submission of brief 

Petitioner's brief has not been received. Movant's National 
Council has spent a substantial amount of time in studying available 
documents in the instant case, as well as relevant authorities, in- 
cluding social science data, etc. On the basis of such studies and 
conversations between counsel for several of the companion cases, the 
movant has reason to believe that some questions of law of relevance 
to the issue herein will not be fully covered in either the respond- 
ent's or the petitioner's brief. 

CORE believes that, in addition to precedents in the desegrega- 
tion cases, there are fundamental alternatives available for con- 


Sideration by the Court. In recent years CORE, through its National 


’ 


96M 9 i. sh @ah- Anz slidah a3 
s4u0D alee yd Qu bal ito Sew. Bighe be 38 wit al) 7 a 


nolige JwWes tae0f ys mubre ote 


ang 290) , 22a oljo.wha to, pisee Miao vey 3803 Alot al 
fanoi 24s i Jenesou i sacs caged a*bhecod fomtse sd gait? mapene: 


fitgomd nm: 61790 oeusced 


= 4) 440 " z*s if , ae i? , >eviyed 6\t € 
eR 4 oons? AaG:! bszols Jany rie: fo. «67 p02" na 2ae8 Loans 
«zi | Sen Ape Yeuo rm r¥e reject »elb ene 
; tev giedd bas (2) Toned seeviz Yo sol sendeae 
ona fs miiq yt One mare » boo yt 
; ™% vith lone 20300 Ie cos te Jot 
yeu c 7- fa V7 wie a) i5e/4 
eo" pIrazK 3205 od borage “4A tT : 
a a2ve500d S2G> fini) FT sven! 
. 
‘~ & ¢32 eft 26 onee ofc yy! 61Tas rdut on 
is 1s nolezimdus 10} soenah ft 
1AnRd 36) oged Jon gad Vern) 8 ven BEL bry 
o! oe ve jnvaré Iniineledut & JePG é teow 
" oy 26 jie eb S880 Mietenl a | oo 
4 
= % 
ia) inv 21262 od OY 934 678 sone 32 ‘said pret 
a 
° , 
a3 B24 Bale s4) Yo '6te"92 361 ) SPauve hetnied ero: Sere 
2 oe 
SPH V SIS ) we . ane) l2eup sapere 269 sveilsd of acess Poh om 


- 
= 


=“) 700F wiliea mi betvevged ves oP Lp iageeytacien meets + 


a” 
a 
) 
% 


ee alin oa 76 as 
-sie7ea796 973 mi aldgoasarg OF nein ‘ne ae: — sn0 , iy 


“nda Ww? sidet aye say) sunjeste epee , an2en “i 


isoo! sey ef) dpeos Sanaa 2 y6ey as ihe 0 oak LO 
. 4 : 1) a, 

Tesh va fe BAC ‘ a 

| Met a 

| 4 i 

y 

i. ral | 


Advisory Committee and local chapters, has observed the public school 
Systems in the North and the South at first hand. These observations, 
in addition to discussions with parents, teachers, school administrators, 
community leaders and others substantiate CORE's belief that a community 
school district structured along natural, geographic lines is the best 
possible way of destroying segregation and insuring equal education 

for children, irrespective of race or religion. 

CORE has prepared ''A True Alternative to Segregation, A Proposal 
for Corman tty School Districts: A Preliminary Proposal,'' dated 
February 1970 (Exhibit A attached) which states inter alia: 

Schoo] eeareqeeren is a system designed and structured to 
Serve the needs of Whites at the expense of Black pupils. 
When normal standards of educational excellence are applied 
to Black schools under segregation, it becomes clear that 
they are inferior to White schools. 

CORE's 1970 national convention, held in Mobile, Alabama, 
September 3-7, passed resolutions expressing fear of the emergence of 
a unique type of segregation growing out of the attempts of local 
school boards to comply with desegregation orders, whether in "good 
faith'' or not. This phenomenon, de facto segregation in actuality, 
has been occurring whether by conscious or unconscious design. The 
CORE resolutions observed that integration plans as presently designed 
and implemented have not worked to Satisfy the end ordered by this 
Court to satisfy the constitutional requirement of equality. This is 
also true of plans designed by the Department of Health, Education 
and Welfare and approved by the lower courts. The atmosphere of crisis 


being created by these integration plans, many of which we view as 


de facto segregation plans, are creating conditions destructive to the 
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learning process of both Black and White children, 

CORE accordingly believes that there are alternatives to simple 
school integration in many districts and that the alternatives in many 
communities may be more desirable under Brown in opposition to the 
| reasons given by the respondent. These alternatives are worthy of 
this Court's consideration, 

It has not been feasible to Present the instant motion at an 
earlier date due to the necessity for first determining respondent's 
Proposed arguments, 

It is respectfully requested on the above grounds that this 


application for leave to file a brief as amicus curiae be granted, 


Respectfully submitted 
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IN THE 
SUPREME COURT OF THE UNITED STATES 


October Term, 1970 


/ No. 28] 


JAMES E. SWANN, et al., 
Petitioners, 


VS. 


CHARLOTTE-MECKLENBURG BOARD OF EDUCATION, et al., 
Respondents. 


(Including Consolidated Cases) 
SE 


On Writ of Certiorari to the United States 
Court of Appeals for the Fourth Circuit 


BRIEF FOR THE CONGRESS OF RACIAL EQUALITY (CORE) 
AS AMICUS CURIAE 
The Congress of Racial Equality (hereinafter referred to as CORE) 
is a national organization working for the eradication of every vestige 
of racial discrimination in American life. !t was founded for this 
Purpose twenty-eight years ago when James Farmer and a smal] group of 


fellow Americans sought to apply Ghandian principles to the American 


racial situation. 


The first action of this dedicated band of idealists took the form 
of a sit-in at a lunch counter in Chicago. The success of this action 


encouraged similar action in other areas, and CORE was soon on its way 


to becoming the major organization that it is today, 


ee! 
7 
te te WAM 93 2 HA. 
ja veooi size 
o?¥ 
i 90 ,MOETAOUIS. + GRAGR OaUEK 2 AOU oo 
ei nenceqes® 


(gabe) botanl feeney pat buloat 
- a 


ga70de baltic: o! @2 leesol ge) Yo g1°¥ a 
stumid frase @4) “eo? ¢)a0004 44 Iwo 


(3909) -%T) AGD3. JAAR Fe 225RON09 Bil fOF Falea 
I Eels A 


f 


(3809 a6 we? bai tats s3¥aniere4) yi |eup? inisefl to aeetore. 


eg idesv wyeve Yo nyl i605) bere at? Tol Gc \asom nertes regIH beri 


iva Xo} bebrvet tow TI o') | spit reat noi panies tial te 


4 
Ye cea ljigma s ute ental eemed ‘naftiw Cee 2167% tpi s-yinext | 


' et af} 09 29f0isalig oe lhnete Naas a3 Shpude enéoi eth y 


( 
oh aeud g° 


lel dads eset ingbl 1 band sabi tits ba no) 36 savi? ott 
+ gota! sina te 2ag3 owe bet soya al ‘witins Hist @ 36 nin sie o ( 


tee ak no obo sa BADD iter Hyori Inelope bBLiiee oxereonee 
ot AYBRO eT Ji Seda got TBAthEBYD. ~OYSe ory. pA ine pee “Fs 
_ aya ; a : 


’ i . ML 


die vf A Thon: 
Hiei 


CORE is a federation of chapters in cities throughout the country. 
Chapters undertake loca] Projects as well as participate in Projects 
on the national level. National policy is set by the national conven- 
tion. The National Action Council carries out planning and sets policy 
between conventions, with the assistance of a National Advisory 
Committee. 

During its early period, CORE's direct action techniques were 
based on the concept that moral Suasion alone could achieve the desired 
goal of tbe organization. The sit-in and the picket line thus became 
its hallmark, and its members became known for their courage, their 
tough leew sit and their willingness to undertake any project in the 
interest of justice no matter what the risks to their persons, 

The direct action strategy was used in any and all areas where 
discrimination was to be found, but it was in the area of public ac- 
commodation that the organization was most spectacularly successful. 
Participants in the famous Greensboro sit-ins which set the Stage for 
similar sit-ins throughout the South and parts of the North, were 
trained by CORE workers. The Freedom Rides of the early 1960's gained 
worldwide recognition for the organization and firmly established it 
as one of the leaders in the fight for equality in America, 

The dramatice sit-ins end Freedom Rides organized and conducted by 
CORE had tangible results in civil rights legislation, in desegregating 
public facilities, and in opening up jobs in many areas. 

A reassessment of its programs and strategies in the mid-1960's 
indicated to the organization that it had been consistently and 


decidedly rebuffed in its assaults on discrimination in housing and 
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education. It became apparent that new strategies would have to be 
devised to deal with the entrenched Sane of discrimination and racism 
in those areas. 

Aside from its obvious importance in the quest for equality, educa- 
tion was seen as the area to which new strategies could most feasibly 
and profitably be applied. The organization has therefore concentrated 
a major portion of its resources in the field of education over the 
past number of years. Its concern and its programs in this area as 
well as its long support for Brown v. Board of Education are a matter 
of public record. CORE has fully supported the mandate of Brown, as 
evidenced Sure involvement in various court cases. Its deep involve- 
ment in Carter v, West Feliciana Parish Board of Education, for example, 
is an indication of how far back and how deep its involvement in educa- 
tion has been. (Carter was a case for disestablishment of segregation 
by means of integration.) CORE has never been dogmatic about the 
means of obtaining its goal of equality for all Americans. 

In Norwalk CORE v. Norwalk Board of Education, 423 F. 2d 121 (1970), 
CORE argued against an integration plan, Stating that there are certain 
benefits to ve neighborhood schools, and it therefore opposed the 
closing of the Black neighborhood school, in the interest of integra- 
tion, because it placed the burden of integration on Black children 
while White children retained whatever benefits accrued from the neigh- 
borhood school. Moreover, the busing of children to facilitate integra- 
tion placed the entire burden of busing on Black children. 

CORE's experience and periodic reassessment of its methods of 


achieving its goals have caused it to question if in fact integration 
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in every case is the most practicable or most desirable means of ob= 
taining equal education for Black Americans. Field experiences and 
each successive court case in which it has been involved as either 


amicus curiae or as plaintiff cast doubts as to the universal worka- 


bility of integration as a pathway to equality. 

CORE's present involvement in Mobile, Alabama, centers on attempts 
to bring about desegregation by the creation of two unitary school 
districts! One large community which happens to be predominantly 
Black would constitute a school district; the other district would be 
Predominantly White. CORE plans to file a court case in Mobile were 
interrupted by the consolidation of five school cases by this Court. 
Our efforts were then concentrated on filing this amicus curiae. 

CORE strongly believes that there are alternatives to school in- 
tegration in many districts and that these alternatives are legal and 
viable. Neither of the litigants nor the Government represents the 
point of view of a significant segment of the Black community, which 
we feel deserves the hearing and the consideration of this Court. It 


is for that reason we file this amicus curiae. 


BRIEF AND ARGUMENT 


1, PRESENT STATE OF THE LAW AND QUESTIONS 


In the field of public education, the opinions of the Supreme Court 


over the last seventy years manifest the Court's concern with the fun- 
damental question of the means of delivering to all Americans the con- 


stitutionally guaranteed end of equal protection under the law. 


In Plessy v. Ferguson, 163 U.S. 537 (1896), the Court ruled that 
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Segregated, but equal facilities were a valid means by which the con- 
stitutional end=-equal protection-=-could be fulfilled. 

For fifty-eight years the means affirmed by Plessy dominated court 
rulings throughout the land. In rejecting this doctrine in Brown I, 
this Court ruled that legally imposed separation is unconstitutional, 
and condemned Plessy as an unacceptable means of delivering to Black 
Americans the end of equal protection. 

In Brown Il, this Court ordered the disestablishment of segrega- 
tion--legally enforced separation--and stated that local authorities 
have the affirmative duty to employ other means of complying with the 
constitutional requirement. 

The post=Brown opinions of this Court in the main dealt with the 
resistance of local authorities to its order to disestablish "root and 
branch" the pattern of segregation. The Court's rulings manifest in- 
creasing impatience with the lack of good faith’ displayed by local 
authorities and with their resistance to such means as will guarantee 
the end required by the Constitution. 

Fifteen years after Brown, Court rulings permit no further delays. 
"The obligation of every school district [emphasis added] is to ter- 
minate dual school systems at once and to operate now and hereafter 


only unitary schools.'' Griffin v. School Board, 377 U.S. 218, 234 


(1964); Green v. County School Board of New Kent County, 39] U.S. 
430, 438-439, 442 (1968); Alexander v. Holmes County Board, 396 U.S. 
19 (1969). 

Since Brown rejected the means affirmed by Plessy, the order of 


the day may be said to be the identification and implementation of 
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such alternative means as would most "effectively'’ and at the "earliest 
practicable date'' lead to the ends required by the Constitution--one 


non-discriminatory, unitary school system within each and every school 


district. 


On March 9, 1970, in Northcross v. Board of Education of Memphis, 
397 U.S. 232 (1970), noting that "other issues may _emerge'' [emphasis 
added] Chief Justice Burger posed the issue of means clearly when he 
asked for further argument to resolve several questions: 

Whether as a constitutional matter, any particular racial 

balance: must be achieved in the schools; to what extent 

school districts and zones may or must be altered as a 

constitutional matter; and to what extent transportation 

may or must be provided to achieve the ends sought by 

prior holdings of the Court. 

We respectfully suggest that inherent in the Chief Justice's first 
question is a three-part question, namely: 

(a) Is the constitutional mandate to disestablish school 
segregation a mandate to establish school integration? 

(b) If the answer to (a) is no: Is racial dispersal a possible 
legal means of fulfilling the constitutional mandate? 

(c) And assuming the answer to (b) is yes: When and/or where 
integration is the most "effective'' means and the means 
that can be achieved at the "earliest practicable date,'! 
is integration then mandated to fulfill the ends required 
by the Constitution? 


We further suggest that the following two=part question is in- 


herent in the second question posed by the Chief Justice: 
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(a) May or must local school attendance areas and other local 
school administrative units be altered to achieve con- 
Stitutionally mandated ends? 

(b) May or must state school districts be altered to achieve 
constitutional ends? 

We respectfully submit that this Court has established that what 
the Constitution does mandate is equality under the law (Brown, Green, 
Alexander). And further, that the Constitution does not mandate 
specific means, per se, to attain that end (Green). The only means 
the Constitution has proscribed is segregation (Brown I). tn general, 
where and/or when a means is the most "effective'' pathway and the one 
that can attain the constitutionally required end at the “earliest 
practicable date,'' then that means is mandated; and specifically, 
where and/or when integration (racial dispersal) satisfies these cri- 
teria, it is mandated, and not otherwise. 

In the past this Court has ordered the federal courts to inter- 
vene directly to bring about constitutionally required ends where and 
when state or local officials have displayed non-compliance or lack of 
good faith, 

When and where within an existing district a Significantly large 
group of citizens is denied their right to equal protection under the 
law and where the alteration of school district lines is the most 
effective!’ pathway toward achieving the constitutional requirement at 
the ‘earliest practicable date,'' in order to grant them those ends 
guaranteed by the Constitution=--the right to attend a non-discriminatory, 


unitary school system=-alteration of district lines should be mandated. 
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Fifteen years ago, this Court Suggested the ''revision of school dis- 
tricts and attendance areas'' to facilitate constitutionally mandated 


ends (Brown II). 


2. THE ''ROOT AND BRANCH'' OF THE PUBLIC SCHOOL SYSTEM 

(a) An analysis of the dual (segregated) school system 

This brief strongly supports the judicial holding that there must 
be a unitary school system within every school district (Alexander). 
We respectfully suggest that it would aid the resolution of the problem 
confronting the Court in Brown and still confronting it today to define 
the ''unitary and dual systems'' in the context of the true nature of 
the public educational establishment. 

A dual school peter may be defined as the case where, overtiy 
or covertly, in one state school district one board of education main- 
tains control of two school systems with racial exclusivity. 

The Court has correctly declared that a unitary system is the 
antithesis of a dual school system: 

Under explicit holdings of this Court the obligation of 
every school district is to terminate dual school systems 
at once and to operate now and hereafter only unitary 
schools, Alexander, supra. 

The dual (segregated) system must be viewed not simply in terms 
of spatial relationships, but primarily in light of existing socio-=- 
econo=political dynamics. 

The problem is not simply that Blacks and Whites attend different 
schools. A look at dual (segregated) school systems, whether de jure 


or de facto, will show that they generally have, aside from attendance 


"= 
‘ a | 


Lon @ 
Yat Yo aclti ve’ ats bateebour T7800 gins (ope 894 canti® 


iyl henolz07 tec. stea\} ize) ci “aaets a-cbeegtse& ba exalys 


. ae 


i 
4 4 af ARE ». 
geotys.ipuias (begearrone 4) Aqub otis to cizgiong 0 teh 
dame Sven ag82 ontbicd teil bul an? 45 7699s vionexae Yolid Chee ; 


a 


‘epnee)> estixeih foodse yrave midgiwimaszys ‘oom Nar S 4 


ona |r ais Va Hol guloas* oc bis Glue 2) gals Feogger ; 


gai tab 02 yBbos 2) gaitaortnos T1174 bre genes ni rian) st. ent 


fe g1ussr sus ema 3 i919 Of2 eaboayt | * 1D tee vient 


tneeeci2i | daze érolse3ube 2 


«id levo ,> voile ef47 Bs at beni teh of yom “th vt loemtoe sae 


anies foidsaube Yo biead ef sfivgeie iperice ofe32 2s 


evSiviewloxs ERine: Aiw atoraye inkiinn ows Xo 1 


aa) #1 mediye ytrtenu * ? Ay beta! sen evijgos 42 4B: 2 Pre | 


te noitigiide sAJ 35uG0 ebit % eon! bh! On j'ai tues Seem 
gmedtye ivoto: | sub atocune? 97 si Paleae > leersr yrevee, 
yverine vino sag lee ed Spo wot ete7eac 9: base sono =a 
AWS Agbasysth .e) oe 


a 


a? 


Bevel ni viquie jon bayeiy od.ieum madeye (besegetpes! teub 

» mal goa phiscixs Yo tipil- mi yi iremiag see ;2oineeolseles fel rig 

Lepimerys tenia) ioe 

josie ib bneits 2o7/dv bas evaeid ace apie jon ti matdcos oT 
2th ak vestetw.. ap eeitones (bsgepsoe2) igub de-Hool A cele 
prt mov} vine svar yl fevesep: yous Jers wore Tw \gieet gb 


of White and Black pupils at different schools, three common character- 
istics which make segregation the obnoxious and unconstitutional system 
that it is. 

The first of these is that Whites set Blacks apart, by law or in 
fact, without their choice or consent. This asis Creve: the arbitrary 
imposition of authority from without. The act of Whites telling Blacks 
what schools they can or cannot attend Stigmatizes Blacks and imposes 
intolerable restraints on their constitutional rights. 

Secondly, the local schoo] board, usually all White or predomi- 
nantly White, exercises control over both White and Black schools and 
favors the White schools. The school board enjoys a more intimate re- 
lationship with the White community and White parents than it does with 
the Black community and Black parents. It is more sensitive to their 
problems, their needs and aspirations than it is to those of Blacks, 
This deprives Black educators and pupils of much=needed support from 
the policy makers and managers of the schools and literally guarantees 
the failure of the Black school to achieve excellence in education. 

A positive relationship between parents and those who govern the school 
is one of the most important factors affecting the quality of schools. 
Under peurenations Black parents have not enjoyed that kind of 
relationship. 

Finally, the local school board systematically deprives Black 
schools of resources. The money allotted by law to each and every 
school district when received by the local board is directed as the 
local board sees fit. Traditionally, part of the money intended for 


Black schools has been directed by the local board to White schools. 
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, In short, it is the local school board, the dispenser and regu- 
lator of money, rewards, good will, and other benefits--''tangible" and 
‘intangible''=-which makes Black schools inferior. Under segregation, 
Blacks have been locked into a system over which they exercise no con- 
trol, for which they have no responsibility and for which they are 
powerless to effect meaningful change. 

When segregation is placed in its proper context and defined in 
terms of who manages and controls the schools, it becomes apparent that 
the chief characteristic of a segregated school System--the imposition 
of oppressive outside authority--makes de facto dual systems in one 
district no less unconstitutional than formerly de jure dual systems 
in that district. 

Now, if we ponder the question, what is the full structure and 
true nature of the educational establishment; i.e., what is a school 
district, what is a school system, what is a school board, and what 
are the components of them; i.e., what is the faculty, what is the 
student body, what is the physical structure? And if we ask: What 
is the dynamic relationship between them; e.g., how do they function 
together to guarantee the constitutional end of equality, then should 
not a test of equality be applied to that establishment, to part and 
whole, to root and branch? 

In 1i@ht of this construct, how should different communities of 
educational interest'' satisfy their legitimate educational needs? 
Should that process be subject to equal protection? Does not this 
construct bear implications as to what constitutes a non-discriminatory, 


non-exclusionary unitary school system? Does this not suggest the need 
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for a fundamental restructuring, not of the "branches''=-the Black 
schools, but of the root''==the districts and the school boards, which 
represent the needs of the majority "community of educational interest." 
Is it not then reasonable to suggest that the surest measure of 
how much Blacks can trust any school system to give their children an 
education equal to that of Whites is how much actual-=not il lusionary-= 
opportunity to effect change and elicit responsiveness from that system 
exists. Does this not Suggest that whatever is proposed to replace 
segregation must be measured also in terms of how much control is held 
by the Black community itself. This is a necessary guide to deter- 


mining the potential success of any proposed new means. 


(b) Some considerations for establishing a unitary system 


The following is a minimal definition of a unitary school system: 
A state school district in which one board of education main- 


tains and controls one school system, that does not dis-~ 
criminate racially and is not racially exclusive (Brown, 


Green, Alexander). 


As this Court is well aware, too many school districts which have 
complied ''on paper'' with desegregation orders don't afford Blacks even 
a semblance of equal protection. In some cases this is so as a result 
of bad faith on the part of local authorities. (See Appendix A, pp. 
5-6.) We would submit that in other cases all the good faith on God's 
earth would still result in injury to Blacks. The latter case may 
involve the attempts to establish a version of a unitary plan which 
doesn't take account of several realities. 

Viewed from the previous analyses of the dual school system other 


considerations must be examined in establishing unitary systems if we 


| ah)! 


i 


~tgertgnp yd ef: Aa fort, pai taTaussesy re prmmabee? °e tai 


Teedor of? Kae widieoe'b mize-"r9"' 
Fedol Sesubs We e? ete > ei'sojeae on te »heen eds 


if he erm and gate eeped 69 9165067860" 


‘ ony iad 


..47 jon 9 


a i | aw neabi b> siard ari, es @e2éy es corso? in Sewn Fe valid) 
Z wep ratio auth! gou=leuids coun er “+ sattAw Yo Jade oF 1Gpps 

wmaeve 3ar1 anit Severe aooter’ jyite bie spre’: sa¥4e a2 vit 
if sug tna #tas Peed 


daslens 22 betoqera Gi ineetarm I809 Fh 


wens | e berueeet O17 Jaume Oe 


Ried a) tasthas asim wou te fever 6 


| -ta3ab Oo? eve VISti oS 4 Jin yao iit 


66> 20% 
Yeni 


of? be vs bi 


teyrdeya loose ye pinn ® Cs iginicetd Benin @e 2 : 

| ‘. 

| eaten waliasyhe Fo Doped wo Tait sie9ab’, loonae Pe a 

f wath 40h @60b D098 ,erey® foe si ?'o% : 7% «FP 

| eke) wektel ie! 9) Ay pom Bh bem yl leioes gner@i eas 
yvert a Nile eralcatit (ogtee Whe we ote ~ e neo iF 


have 2anal® trofie *' nob Miebio wep PETS Ke eg mr 


piven @ 66 Ge 2! Di4; Bethe He % mei?>eto "4 ‘hee 70 Se 


Oe A a)oneCA ore? |. tees jetton leanl) Wo eg SAI Ae “3" 
im 


Lttbod wo AZiA? bOnD Bet 1h 44202 t9Ns0, 11! for 2 adue Oita we 


45 = ~  t—0-" 


- 


yer psp tette! aA sidered go wielhl al chieet tise G1 , 
5 


| tipi nel iad yw & To All aipy Re Vidsses of Etenbolo e601 OF 
‘oe 


» 


’ 


‘ eas Oem fevevee: Jo Toueson «dus 


Ne aca Soeiwierg. S49 re) bones 


da dante soi bain 40 Yeu e045 Jornal a 


6 cr 
ay 


are to be offered equal Protection under the Fourteenth Amendment : 


1. 


The fact that Blacks are a valid special-interest group with 
needs that are unique. 

The fact that wherever there exists a sizeable Black communi ty 
Blacks constitute a ‘community of educational interest.'! 

The fact that Black communities are increasingly and ever more 
clearly demanding the opportunity to fulfill their educa- 
tional interests and not have them always subordinated to the 
Wien icommin ity of: educational interest.'' 

The fact that equal education implies more than just Sharing 
equal physical space with Whites in the same classroom, with 
the same teacher, or sharing the same principal. Equal 
education further implies opportunity equal to Whites to 
Structure curriculum, to equal access to al] available re- 
Sources, and to equal access to and equal representation 

among school policy makers and managers. 

The fact that an integrated setting can be as potentially 
damaging psychologically as a segregated setting. To assume 
that integration cures all the evils of Segregation does not 
take into account the essentially racist character of American 
society which the National Advisory Commission on Civil Dis- 


orders affirmed, 


(c) A plan to disestablish Seqregation in the Mobile schools, Root 
and Branch, and to establish two nonediscriminator non= 
—— ee  atory, non: 


racially exclusive unitary school districts 


Mobile County, Alabama, is a relatively large southern urban-rural 


belaseiory (eupe 0979970 See 7 
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area, not unlike Charlotte, N. C., with a population of over 300,000 
people in a Black/White ratio of 40/60 percent. The school district, 
whose boundary is coterminous with the county's, has a public school 
population of approximately 70,000 Black and White students in a 40/60 
percent ratio, Two non=gerrymandered communities--natural sociological 
units=--one Black and one White, but not exclusively so, can be easily 
discerned. 

To desegregate the Mobile County dual school system, we propose 
that: The Mobile County school district be restructured (reappor- 
tioned) along natural community lines; so that each "community of edu- 
cational heat een would constitute a poraenide state school district; 
so that where one state school district formerly existed there would 
be two state school districts, equal in rights, privileges, duties, 
obligations, authority, and power to each other and to any other 
district in the State of Alabama. That this should be initiated by 
the petitioning "community of educational interest!' when it has been 
discriminated against invidiously. That this should be done when it 
has been determined, by petition a eryat referendum, that this is the 
desired option (means) for that ''community of educational interest!! 
to satisfy and guarantee its constitutional rights in the field of 
education. That any student who wishes to pursue educational aims in 
the other (old) district be allowed to do so, and vice versa. That 
each of the districts (new and old) operate a unitary, non-racial ly 
exclusive, non-discriminatory school system. That the managing board 


(board of education) of the new district be elected by its residents, | 


Veae Exhibits A and B. 
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3. RACIAL DISPERSAL SHOULD NOT BE HELD TO BE A CONSTITUTIONAL REQUIRE- 
MENT PER SE, 


(a) Arguments made in Support of a constitutional requirement of 

racial dispersal in the schools are fallacious. 

Distinction between what is required by the Constitution and de- 
sirable as a matter of policy must be maintained, What is unconstitu- 
tional is not the clustering together of people, whether voluntarily 
or as a result of the workings of impersonal social factors, but the 
forced separation of people by the state along racial, or even ethnic 
or religious lines, or invidious discriminations imposed upon people 
by the state on the basis of differences in their social, economic, 
and political conditions. 

Another contention that is made in Support of the proposition that 
the Constitution requires racial dispersal begins with the remark by 
this Court in Brown that racial segregation in the schools results in 
inherently unequal educational opportunities. This Statement, it is 
said, has been subsequently substantiated by the Coleman Report, which 
shows an WERT Ay educational opportunities whenever there is 
forced racial separation in the schools, whether the separation is 
imposed by law as segregation or not. 

But the remark of the Court in Brown must be understood in context. 
The Court found legally segregated education to be inherently unequal, 
because it imposed a stigma, and because in dual school systems which 
results from it, the Black part of the system was, overtly or covertly, 
but always systematically, short-changed. As for the Coleman Report, 
its data show a measurable, if not a very substantial, improvement in 


. the education of Black children in "'integrated'' as opposed to forced 
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racially separated (segregated) situations. But whether what was 

_ Measured was a difference between the education of Black children in 
one and the other situation, or a difference between the learning 
capacity of middle-class as opposed to lower-class Black children in 
a particular kind of learning experience is uncertain. (See Bowles 
and Levin.) If the latter, then the Coleman data are irrelevant on 
the issue of whether racial dispersal (integration) is required by the 
Constitution. Moreover, even if relevant, the Coleman data, on 

Or. Coleman's own interpretation of them, show only that Black lower-= 
class children integrated into a White middle-class school, and in~ 
tegrated into it in percentages not exceeding the neighborhood of 

30 percent, show better educational results. (It is reasonable to 
assume that the same results would obtain if White lower-class chil- 
dren were to be integrated into a Black middle-class school.) 

Dr. Coleman makes no claims of educational improvement for random 
racial dispersal, without regard to socio-economic class in the re- 
ceiving school, or without regard to Percentages, If a constitutional 
requirement were to be based on the Coleman Report, therefore, it 
would have to be not a requirement simply of racial dispersal, or of 
reflecting in each school the racial composition of a school system 
as a whole, which of course may run well beyond Dr. Coleman's pre- 
ferred percentages, but a requirement of dispersal in the school sys- 
tem in stated percentages of pupils by socio-economic class as well as 
race. That would be an enormous undertaking to base on the somewhat 
slender and arguable findings of a single work of social research. 


(The interpretation of the Coleman Report in terms of racial 
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mixing has subtle racist implications that should be carefully noted, 
There is no suggestion that White pupils showed improvement in the 
situation studied, Rather, Black pupils are the supposed beneficiaries 
of exposure to White pupils.) 

The Coleman Report hints at an important observation: That change 
in a school ("community of educational interest'') caused by a shift 
in the student population of more than 30 percent results in a decrease 
in the general educational performance of the Students in that school. 
One can assume that ''community of educational interest'' can absorb a 
limited amount of change before it becomes unstable, Also, that 
stability are "educational community of interest" is a factor in 
_ educational achievement. If a new look at Coleman's data and additional 
research can support this theory, then: What are the implications for 
movement toward integration as opposed to movement toward community 
control of schools=-=both non-discriminatory, non-racially exclusive-= 
when and where there exists a choice? Is there a link between the 
failure of Black schools under segregation and the fact that the Black 
community doesn't control their schools? Shouldn't social scientists 
explore further Coleman's suggestion that pupils learn in Proportion 


to their feeling of security and control over their environment? 


(b) Any argument that integration is a constitutional requirement 

suggests the Tegitimation of the inferior status of Blacks. 

In 1954, this Court in Brown held that segregation of schools 
when mandated by law created conditions which made the education ob- 


tained by Black children ''inherently'' unequal. The correctness of 


that ruling is not at issue. Clearly, the stigma which attaches when 
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invidious mandatory discrimination is imposed is one which creates 
Scars which are impossible to remove. It is one thing, however, to 
Proscribe legal segregation and its effects, and another to require 
racial dispersal as a constitutional command. 

To argue that a school in which the vast majority of children are 
Black=-where this condition did not arise by invidious operation of 
law--is by its very nature inferior, is to validate the very condition 
which Brown sought to remove. Such an approach Suggests that only 
when Blacks are in the presence of Whites can they be truly equal, 
This approach=-at the very least--implies that Black children cannot 
prosper educationally even if all other conditions are truly on a par 
with those Prevailing in White schools. Of course, to be truly on 
Par, each group would have to control its educational environment. 

Voluntary separation and Separation arising out of the operation 
of market forces are not the same thing as enforced separation. There 
iS no evidence to the effect that an inferior education must by 


necessity result from the former one. 


(c) The results of attempts to enforce by law racial dispersal 

in the schools are often counter=productive. 

A constitutional rule that the dispersal of racial and socio- 
economic groups throughout school systems is required would, of course, 
not be enforced under laboratory conditions. The attempt to enforce 
it would have to be made, rather, under social, economic, and political 
conditions prevailing in the United States today, and within the 
established legal order in the United States today. There is amp le 


evidence that the middle class in the United States, among whom the 
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dispersal of other groups would be required to take place, shies away 
from schools in which its children are not the dominant or even over- 
whelming majority; it flees schools in which lower-class Blacks cone 
stitute more than 25 or 30 percent of the student body. This is the 
phenomenon of resegregation which has been strikingly evident tHroudhe 
out the country, Particularly in urban areas, most strikingly, for 
example, in cities like Washington, D. C., Atlanta, Baltimore, 
Cleveland, but evident as well in some rural areas and in medium- 
‘s#zed Northern cities, as for example New Haven, Connecticut. 

We are not dealing here with.ordinary or overt racism; racism 
is only-one poannene of the phenomenon--racism is unlawful only when 
it is institutionalized and State-supported. We are not dealing with 
unlawful resistance to the law of the land, or resistance that could 
readily be made unlawful. We are dealing with a social fact, and with 
the exercise by countless people of established legal rights that this 
Court is not likely to deprive them of. Taking refuge from desegrega- 
tion in thinly disguised so-called private schools which are in truth 
publicly supported has been declared unlawful, to be sure (Louisiana 
Financial Assistance Commission v. Poindexter, 389 U.S. 571 [1968], 
affirming, 275 F. Supp. 833 [£.D. La., 1967]; Brown v. South Carolina 


State Board of Education, 296 F. Supp. 199 [D.S.C., 1968], affirmed, 


393 U.S. 222 [1968].) But the right as such to withdraw from the 
public schools and attend a parochial or other genuine private school 
is constitutionally protected. (See Pierce v. Society of Sisters, 
268 U.S. 510 [1925].) And the right to change residence is surely 


unquestionable. The exercise of these rights is a major cause of 
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public school children being Black and poor in major cities and even 
in many smaller cities of the United States. 

Paradoxically, residential separation does not create "racially 
isolated'' schools necessarily; many attempts at integrating the schools 
racially creates residential separation. The argument from these facts 
is merely that by and large, under present conditions, the goal is 
unattainable and the attempt to attain it achieves the opposite result. 
It may be conceded that as we enlarge the geographic area over which 
any single attempt to attain the goal of racial dispersal is made, the 
possibility of success in attaining it increases. In theory, at any 
rate, the fleeing middle-class Whites can be pursued into the suburbs, 
however distant, into which they have fled. But private schools still 
constitute a protected refuge. For this and other reasons its success 
is still problematic. What is most important, transportation of 
children over really substantial distances would incur very high 
costs, not only material, but very likely in educational terms and in 
terms of coercively running counter to the wishes of Black parents as 
well as the White ones whose children would need to be transported. 

The upsurge of racial pride in the Black community has made Black 
parents increasingly reluctant to chase White middle-class parents 
fleeing to the suburbs. Racial dispersal in the schools under present 
conditions in the United States cannot be regarded as simply a de- 
sirable goal which it may cost some money to attain, but which is not 
seriously in competition with other goals that may as a matter of 
constitutional law and of public policy in general be regarded as 


equally desirable. The truth is that other desirable goals are 
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seriously competitive with the objective of racial dispersal. When 
this Court set the constitutional goal of abolishing legally enforced 
racial separation (segregation), it Stated a moral imperative which in 
the eyes of men of good will and in light of the Purposes of the 
Fourteenth Amendment clearly rose above all other competing considera= 
tions. Indeed, the competing considerations consisted entirely of 
material costs-=money and inconvenience=-and of offense to the preju=- 
dices of some people who insisted on treating other people invidiously, 
The same might be said--and even so, not as unqualifiedly--of racial] 
dispersal if it were possible in the United States today to achieve it 
successfully nee moderate distances, or even if it were true that 
White middle-class people will flee a school in which Black lower-class 
children constitute more than a certain percentage only because they 
are infected with racial prejudice. The Coleman Report seeks to demon- 


Strate that after a certain percentage tipping point, there is a 


deterioration of the educational situation from the point of view of 
White middle=class educational objectives, which may not be the only 


legitimate ones, but which are, for Whites, assuredly legitimate. 
Moreover, not everyone's educational needs and aspirations are the 
Same, and our Constitution protects the right of any given group to 
obtain its particular educational objectives--hence, the protected 
position of the parochial and other private schools. So unlike the 
disestablishment of legally enforced separation, integration in the 
schools is at best a legitimate approach competing with other legiti- 
mate approaches. In some places at some times it may be workable 


without serious damage to the other goals, and then we may well think 
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it should be tried. In most places at this time a high price must be 
paid in terms of the other goals. We have suggested here that for a 
large minority like Black People in the United States, there may be 
competing approaches to the goal of desegregation which may be as good 
or better as those of integration, 

(d) Establishment of a constitutional re uirement of racial dis- 


ersal_ in the public schools would foreclose other developments 
in the evolution of public school education which might prove 


desirable from an educational point of view as well as for 

other reasons, 

Though ene word is overused, it is fair 3e say that the public 
schools in the United States are in crisis. At any rate, they are, 
like so much else, in ferment, and ready for many changes and reforms. 

Over the past few decades in many parts of the country, there has 
been structurally a movement toward consolidation, toward enlargement 
and centralization of school systems, rendering them less and less 
subject to the control of, and more and more removed from, the communi ty 
and the family. But a counter trend is now also in being, toward con- 
trol of schools in relatively much smaller districts by cohesive, con- 
cerned communities. Such communities must be self-defining, strictly 
on a voluntary basis, so that any family not wishing to form part of 
the community must be free to transfer its children out to other schools 
without having to move physically, and of course they may not be coer- 
cively formed by the state along racial, or ethnic, or even socio-= 


economic lines. If they are to exist, they can rest only on the 


principle of voluntarism. But a trend toward community control of 


schools under the conditions mentioned is clearly visible, and in the 
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judgment of many qualified observers may have highly beneficial educa- 
tional results, as well as broadér desirable consequences by con- 
tributing to other self-reliant and constructive community activities, 
One aspect of this trend is represented by the voucher plan which the 
Office of Economic Development has launched on an experimental basis. 

Establishment of a constitutional requirement of racial dispersal 
would foreclose any further development of the community=control idea, 
and of many other possibly desirable options in the reorganization and 
reform of public school education. To begin with, the effort to abide 
by the requirement of racial dispersal on a nationwide basis would 
surely absorb all possible resources--material, political and of all 
other descriptions--avai lable to the public schools, for it would be 
an effort of unprecedented proportions. Secondly, racial dispersal 
could only be accomplished through more and more consolidation of school 
systems and centralization of control over them. Inevitably it would 
constitute a choice of one option to the exclusion of other ones. 

We do not remotely know enough about how best to solve the problem 
of our schools to do that--to put the force of the Constitution behind 
one objective, one technique, to the exclusion of other ones. This 
Court should decline to impose a requirement of racial dispersal, un- 
less in a particular situation there is. no other means of satisfying 
the constitutional end of equality. 

We are confronted here with a many-faceted problem to which one 
definitive solution has not been found. This Court has in the past 
been sympathetic to the desire of local areas to develop new approaches 
to difficult problems. We hope the Court will extend that sympathy to 
the desire of local Black communities to develop their own means of 


achieving the constitutionally mandated ends. 
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We 


CONCLUSION 


respectfully submit that the findings indicate that; 


The Constitution does not mandate school integration, but out- 
laws segregation. 

The Constitution has not anointed integration over other means 
aS a way to establish a unitary school system, 

When integration (or any other legitimate means) is the only 
means, or most "'effective'' means and the one that can bring 
about, at ''the earliest practicable date’! the Court-ordered 
he unitary system in a district, then it is mandated. 

As to the questions of racial balance, the alteration of 
school zone and district lines,-and the Providing of trans- 
portation: All are legitimate means, but while they are 
constitutionally permissible, they are not constitutionally 
mandated to achieve the ends sought by the prior holdings of 
this Court--unless they pass the test of "effectiveness" and 


"earliest practicable date,'' 


We respectfully submit to this Court a plan for the desegregation 


of Mobile County schools as a model which passes a strict application 
of the test of compliance with the constitutional Pecuie ence If 

in the opinion of this Court, this plan is not proscribed by the 
Constitution: We pray that this Court consider this plan which we 
believe applicable to areas other than Mobile--to wit, the areas 


covered by some of the consolidated cases, companion to Birdie Mae 


ieee Exhibits A and B. 
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Davis, et al., v. Board of School Commissioners of Mobi le County, et al. 


We further pray that this Court remand Birdie Mae Davis v. Mobile 
Board to the lower court to permit time for other aggrieved citizens 
of Mobile to petition for that plan that can best meet the test of 
“good faith," "effectiveness" and "earliest practicable date’! (Brown 11) 
in their quest for their constitutional rights. 

And finally we pray that in school districts where a pattern of 
invidious discrimination has been found, that the right to prepare and 
Submit desegregation plans to the court or the government not be held 
exclusively by the school board. 


Respectfully submitted, 


CKale 


Charles S. Conley 


24 


u % - 

il : io ae 
- ‘eer ’ eoriac 7 Loe 
i * vai : d ©. 
B A . Z a : . 


a 


_. oa ‘ 


baemer 37009 eins seas xen dstu? OW. | 


7 
enssisio bers inges Verso Ww? oid ylumieq oF +e rowel at n! 
te dens afte Zoom se0d nee ia? omtq 202 0? nolsiteq a7 


> el 


a 


foe nl Jas? youd om eh - 


i ai au) Wesed sideaitverg 24a! laa" bap ‘axomeyigaev¥e" mS 
ritto!y tenoltuditends tieds : 


xe gvst26q € vier a9Si722 > boo 


? ad ean no) ponimi 73 
bee e7eqetdg G7 Jno) os, jad ,bowot need 


og ensia neigeg | 


bfied od 20H Sremmievor O77 10 Zhe. arts 


bised loose ofa ya Wal 


beazimdue vill pognteh 


Pe. Ns x) 


ee, 


——veiadd | 2 i184 


EVHIGIT A 


EX HB Iehas 


F 


_., PStued oy: 


CONGRESS or WACIA’ EGIK. AL tT? 
Hatiora! Weedsuerters 

200 West [35th Severe: 

Mew Yorh:, New Yor’ | %))0 
(21%) 261-9650 


Roy innit, Vatiore! Dire: io 
Vieter Solomon, Associate feline © es 


Fedtiary 1970 


A TRUE ALTERNATIVE TO SEGREGATION-- 


A PROPOSAL FOR COMMUNITY SCHOOL DISTRICTS 


Preliminary Proposal 


Issued by: 


CONGRESS OF RACIAL EQUALITY 
National Headquarters 

200 West 135th Street 

New York, New York 10030 
(212) 281-9650 


Roy Innis, National Director 
Victor Solomon, Associate National Director 


February 1970 


' iy . 
7 Oo) _ 
¢ [ 
7 - 
oo. 
s — 
ne 
— 
a. 
we 
£ 
- ; of 


-o¥0) TAD IADZe OT IVI TAMATI IA SURAT @ 


1A% snonad 
erobAtve! © sJQ0K D¢ yi hvunAO 2 MU jel NOR A 


VVtJAUO? JAISA* “ae 
2792 1Sup see" 
govite A226! 

GEOD! xxoY wet 5 


Oca 


se3agniG@ léeroi7er 
70198710 (enol ish sisisceFA .coeo! 


CONTENTS 


UILTOGUCE TON es salt \u.. . 5 a's snl ne ° 
School Segregation: Its True Nature . . won 
ene Integration: Is It a Good Assumption? . 
The Need for a New Alternative . . 

The Solution: Natural Community School Districts 
Is This AEE 5 ye Pe 


Conclusion e e e e e e e e e e e e e 


13 
14 


jal 


Li 
2TMZTHOD 
a nei jovdersnel 


~~ 


ow a4 euxt #3) inoltepotwpre loots? 
‘noizqmuze’ boo? 6 3!) 2f (hol jergetal loads 

. ovigenseolA wet @ 40) bao ent 

e¢>iy22° 0 loonot «ti mamed "e776". £0) shod oAT 


fisoas nal Bent 2 


nol gebened 


qs 1a 7 


INTRODUCTION 


Education in its deepest sense is the improvement of man so that he wil] be 
a thinking Individual, not afraid of the validity of his conclusions even 
though they may deviate from what may be acceptable and safe at the moment. 


This proposal for a Pragmatic, achievable alternative to school 
segregation is motivated by the conclusion that: 


All pet theories--be they liberal or racist=-which have 
contributed to the Present impasse in the Public schools 
must be debunked and scuttled if we are to get on with 
the important business of educating our children. 


And is informed by the further conclusions that: 


The attendance of White and Black pupils at different 
schools does not constitute Segregation, ipso facto. 


An integrated school System is not a guarantee, ipso 
facto, of equal or quality education for al] Pupils, 
Black and White. 


Segregation, when Properly defined, should be equated 


with inequality of education.* 


Desegregation should not be equated with integration to 
the exclusion of other Possible ways of organizing a 
school system, Integration is but one of the forms 
desegregation can take. 


The history of the Black man in America has been marked by a con- 
stant struggle for equality. Yet in most areas of American life, the 


enjoyment of opportunity equal to that of any other American continues 


ee 


“Because of the social dynamics peculiar to segregation, it should be 
defined not so much in general terms of spatial relationships, but At 
more specific terms of the socio-political-economic relationship be- 
tween the producers and managers of goods and services and those who 
are the recipients of those goods and services. 
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to remain outside his grasp. But it is in the crucial area of education 
that inequality of opportunity has caused the most damage. It has been said 
that the future of a People rides on the shoulders of its youth, and that if 
those shoulders rest on a weak foundation, a doomed future for all concerned 
is the inevitable result. 

It is therefore no simple accident that so much of the overall fight 
for equality has been directed at the schools during the past two decades, 
Even though Blacks cheered that most Significant fruit of their effort, 
the 1954 Supreme Court School Desegregation Decision, they have had ample 
reason for wondering if that celebration was somewhat premature, for it 
has taken the courts sixteen years to level the first significant attack 
on the vicious system of school segregation. 

In the period since 1954 when no change seemed imminent, we could 
afford to make any demand whatever in the hope of inducing even minimal 
movement away from segregation. However, now that the courts are moving 
to back up earlier rulings, it is of the highest importance that Black 
people sharpen their perspective and make the clearest possible assess- 
ment of their aims. They must chart their own course before they enter 
any new phase of the struggle, and they must make one final examination of 
even the most cherished beliefs and Looe ene 

Keeping their eyes fixed on the goal of dignity and equality, Black 
people must choose the path which will be in the best possible interest of 
their children and, ultin: -ly, of the entire race. It is too costly an 
indulgence to make decisions based on the heat of emotion and hurt gener- 
ated by the brutal system of segregation. Rather, it should be in the 
light of cold reason and hard facts that decisions are made. 


Today, it is not a matter of why we won't wait; but, in the words of 
None 
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Martin Luther King, why we can't wait. We cannot afford to wait any longer 
for some long=promised, but stil] distant, Utopia. We cannot allow our 
minds to be imprisoned by old assumptions and pet theories, and we cannot 
allow those who have become Prisoners of their own futile rhetoric to throw 
Stumbleblocks in our path as we attempt to devise and implement dynamically 
new solutions to the Problems of Black People. 

Historically, man has been motivated more by self-interest and that 
which is achievable than by what should be. We see this as the crux of the 
schoo] desegregation Struggle. 

The ideas presented in this paper grew out of firsthand observation 
of public school Systems in the North and the South. These observations 
Plus discussions mien Parents, teachers, school administrators, communi ty 
leaders, etc., substantiate our belief that this proposal for COMMUNITY 
SCHOOL DISTRICTS Structured along natural, geographic lines is the best 
Possible way of destroying segregation and insuring equal education for 


Black children, 
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SCHOOL SEGREGATION: ITS TRUE NATURE 


School segregation is a System designed and structured to serve the 
needs of Whites at the expense of Black Pupils. When normal standards of 
educational excellence are applied to Black schools under segregation, it 
becomes clear that. they. are inferior to White schools, This is a fact with 
which no one can argue. Unfortunately, it has caused those who did not in 
the past and do not now understand the true nature of segregation to arrive 
at the faulty conclusion that all-Black schools are inherently inferior 
under any set of circumstances. A simple extension of logic prompts the 
following questions: 

If racial exclusivity means inferior schools, then why are the 
schools--White and Black=-not equally inferior? If the racial composition 
of a school in and by itself causes that school to be inferior, where then 
are our inferior all-White schools? 

Let us take the ''isolation equals inferior schools'' theory to its 
farthest logical extension: President John Kennedy and many of his socio- 
economic class attended schc +s that were not just isolated from Blacks, 
but from Whites belonging to different socio-economic classes as well. 
Needless to say, one wou!~@ ot even consider looking for the kind of in- 
feriority in Mr. Kenned.:'~ «chools that so often characterizes Black 
schools. 

The ''inherently inferior'' theory is not only spurious on its face but 
insidiously racist in its implication that Black children alone among the 
different races and groups of the world must mix in order to be equal. 
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2 
Blacks who subscribe to this theory are suffering from self-hatred, the 
legacy of generations of brainwashing, They have been tolde-and they 
believe--that it is exposure to Whites in and by itself that makes Blacks 
equal citizens, 

Years of heavy Propaganda from libera] well-wishers on one side, and 
ugly declarations from racists on the other have further confused the issue, 
This confusion must be cleared up now if we are to proceed in an orderly 
fashion toward the achievement of true equality in education. 

Whether or not a given school is inferior or Superior has nothing, 
as such, to do with eheinee or not it has an admixture of racial and/or 
ethnic groups, but it has everything to do with who CONTROLS that schoo] 
and in whose best intérest it is CONTROLLED, 

Many social scientists who have issued Papers and written books on 
education have missed this very salient point. They have shown too much 
concern with spatial relationships, and not enough or none at all with the 
relationship between those who govern a school and those who are served by 
that school. 

No, the problem is not simply that Blacks and Whites attend different 
schools. A look at segregated school Systems, whether de jure or de facto, 
will show that they generally have, aside from attendance of White and Black 
pupils at different schools, three common characteristics which make segre- 
gation the obnoxious System that it is. 

The first of these is that Whites set Blacks apart, by law or in fact. 
without their choice or consent. This constitutes the arbitrary imposition 
of authority from without. The act of Whites telling Blacks what schools 


they can or cannot attend Stigmatizes Blacks and is a slap at their 


dignity. 
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The second characteristic of a Segregated system is that the local 
school board, usually all White or Predominantly White, exercises control 
over both White and Black schools and favors the White schools. The school 
board enjoys a more intimate relationship with the White community and 
White parents than it does with the Black community and Black parents. It 
iS more sensitive to their Problems, their needs and aspirations than it is 
to those of Blacks, This deprives Black educators and pupils of much-needed 
Support from the policy makers and managers of the schools and literally 
guarantees the failure of the Black school to achieve excellence in educa- 
tion. A positive relationship between Parents and those who govern the 
school is one of the most important factors affecting the quality of schools. 
Under segregation, Black parents have not enjoyed that kind of relationship. 

Finally, the local school board systematically deprives Black schools 
of resources. The money allotted by law to each and every school district 
when received by the local board is directed as the local board sees fit. 
Traditionally, part of the money intended for Black schools has been di- 
rected by the local board to White schools. This is true of Southern 
schools as well as Northern schools. 

In short, it is the local school board, the dispenser and regulator 
of money, rewards, good will, and other benefits, which makes Black schools 
inferior. Under segregation, Blacks have been locked into a system over 
which they exercise no control, for which they have no responsibility and 
for which they are powerless to effect meaningful change. 

When segregation is placed in its proper context and defined in terms 
of who manages and controls the schools, it becomes apparent that the chief 
characterietie of a segregated school system=-the imposition of oppressive 


outside authority=-makes school systems in the North no different from those 


in the South. 
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The surest measure of how much Blacks can trust any school system to 
educate their children is how much actuale=not il lusionary=-contro] they 

have over that System, Therefore, whatever is Proposed to replace Segrega= 

tion must be measured Strictly in terms of how much control is held by the 
Black community itself, This is the surest Possible guide to determining 


‘the potential success of any proposed new system, 


SCHOOL INTEGRATION: IS ITA GOOD ASSUMPTION? 


Having learned from bitter experience that White schools are favored 
by White school boards and having become tired of the stigma attached to 
being told where their children could go to School, it was natural that 
Black people eh sdlered sending their children to White schools. Since 1954 
at least, the assumption has been that the segregated and unequal treatment 
of Black children could be rectified by integrating them into White schools, 
What is basically wrong with this assumption? 


lr. There ‘is a failure to recognize Black people as a valid 
special interest group with needs that are unique to Black 
People. 


2. There are a number of agreed upon components of a good 
educat Vom,’ M't® Hes® not been established that integration 
guarantees these components, 


3. Equal education implies more than just equal physica] 
space in the same classroom, the same teacher, or the 
Same principal. It implies equal right in the curriculum; 
equal access to all available resources; and equal access 
to school policy makers and managers. The question is: 
Does integration guarantee Black Parents these additional 


rights? 


4, An integrated setting is as potentially damaging Psycho-~ 
logically as a segregated setting. The assumption that 
integration cures all the evils of Segregation does not 
take into consideration what the National Advisory Com- 
mission on Civil Disorders affirmed=-that is, the 
essentially racist character of American Society. Since 
there is no indication that racism wil] disappear over- 
night, Blacks must approach all institutional settings 
with extreme caution. 
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Where integration is mandated and there is unwillingness on the part 
of Whites to integrate Schools, Black People lose much more than they gain 
in Such a merger. One such community was studied by the National Education 


Association. — The following is an excerpt from their report: 


The desegregation of East Texas schools is Proceeding at 
a faster pace than in most Southern states, School officials 
of most districts Studied can report that they are in compliance 
either with federa] desegregation guidelines or with court 
Orders. But, as the Study made abundant ly Clear, litets oniws 
Paper compliance, As desegregation continues, the grievances 
of the black community become more wide-spread and more severe, 
There is every evidence of racial] discrimination in the con- 
tinuing displacement and demotion of black educators; there is 
every evidence of racial] discrimination in the increasing em= 
Ployment of white teachers in preference to blacks; there jis 
every evidence of racia] discrimination in the frequent ex- 
clusion of black Students from Participation and leadership 


These grievances have long remained unresolved; they 
continue to be unrecognized by schoo] officials. And finally, 
now that the Supreme Court has ordered the immediate elimina~ 
tion of dualism in al} Southern districts the Prospect is 
that the situation wil] become worse==in East Texas and 
throughout the South. The frequency of teacher displacement 
and student mistreatment that accompanied desegregation 
"with all deliberate speed'' is likely to accelerate as the 
rate of desegregation accelerates. The laws, including 
desegregation laws, have never worked well for black People, 
Unless present trends are halted, the new Supreme Court 
ruling will serve them no better than did the Brown decisions 
of 195455, 


The fact is that the court can offer Black children, teachers and 
administrators very little protection from the crippling abuses which arise 
daily in an integrated setting where Whites don't favor the union. Some of 
the stories of injustices and Psycholoyice! abuse emerging ‘rom integrated 
Settings in the South are difficult to fight with litigation, but that does 
not ae them any less damaging to the psyches of Black children, Parents, 


teachers, and administrators: 
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Item: White teachers have been known to absolutely refuse to look 
at Black children when addressing them in the classroom 


Item: The Principal of an all-Black schoo] became the assistant 


Principal of an elementary school under integration in one 
Southern town, 


Item: The Principal of a Black high school was replaced by a 
younger White man with less experience and fewer formal 
credentials. The Principal became an assistant Principal 
under the new White Principal. 

Item: Examinations are geared to favor the White child. In 
fights, Black children are always assumed to be in the 
wrong. 

The sad fact of the matter is that in most cases where integration 
has been tried, the Same White board of education that once ran the dual 
school system--one White, one Black-=-is the same board that runs the inte- 
grated system. The Superintendent of education under the old System becomes 
‘the superintendent of education in the new System. The policy makers and 
managers are therefore the same. Since their negative attitudes towards 
Blacks and favoritism towards Whites remain the Same, Black parents can 
hardly expect that any attempt will be made to change the curriculum to 
reflect the needs of Black Pupils, or that they will have any say in the 
cunning of the school. In other words, even where integration has come 
about, the schools remain White=controlled. 

It must not be assumed that things will get better with time. The 
dynamics of forced school integration are very different from those of 
forced desegregation of hotels, restaurants, buses, and other Public 
facilities and services. These are what might be called transient settings 
of Blacks and Whites sharing or functioning in the same approximate space, 
Integrated schools, on the other hand, constitute an ongoing situation that 


is seen as far more threatening. This is underscored by the fact eas 


relatively mild and short-lived resistance to the desegregation of public 
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i 
facilities and Services was nothing compared to the massive resistance that 
has been mounted and that will be continually mounted against integration 
of the schools, Moreover, when integration does occur in the schools, the 
few strengths Blacks did have are rapidly eroded so that with time they 
operate less and less from a Position of strength. 

Blacks who have gone along with integration have done so in search 
of dignity, but have found humiliation at the end of the rainbow. They 
integrate for equality but find they are together but stil] unequal. They 
have less control and less influence, if that is Possible, than ever before. 
In short, the integration that Blacks are likely to get in most instances, 
North or South, has Proven to be token equality, mere show and Pure sham, 

What about those areas where White resistance is not so high as to 
frustrate the integration effort? Even then we should keep in mind that 
effective integration is more than mere physical Proximity of White and 
Black students. We should seriously consider whether the dispersal of 
Black pupils would help or hinder the chances of meeting their unique 
needs. 

Integration, as it is designed, placed the Black child in the posi- 
tion of implied inferiority. Not only is he asked to give up much of his 
culture and identity, but with the dispersal of Blacks he loses many of the 
communal ties which have traditionally been the cornerstone of the Black 
community. Moreover, there can never be true integration between groups 
until there is a real parity relationship existing between them, 

It is an established fact that children learn best in a supportive 
environment=-one in which they can develop an appreciation and acceptance 


of self.. Self-appreciation must come before one can truly appreciate 


others. 
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White schools at this time do ot constitute the kind of environment 
which can foster the healthy development of Black children. White school 
boards make it difficult for even Black schools to respond to the special 
needs of Black children, In this respect, however, many Black teachers and 
administrators have tried, within the narrow limits allowed them, to 
satisfy these needs. 

With the guarantee of equal resources and with the freedom to proceed 
as is expedient, Black schools would be a superior learning environment and 
could graduate students who can Succeed in an interracial world. 

What about the stigma attached to going to an all-Black school? That 
Stigma was half peer Gina when Blacks succeeded in smashing the laws which 
restricted their freedom to choose. Inasmuch as the stigma arises in part 
from the established inferiority of Black schools, the remaining Stigma 
would be eens Seis Coy once the Black community has a board of edu- 
cation which could be called theirs and which would guarantee a truly 
equal, truly democratic education for its children. 

Furthermore, Black people today have a very healthy attitude towards 
themselves as a people. They are not ashamed of being Black and see nothing 
wrong in being together and doing things together. They see strength in 
unity, not guaranteed failure. More than ever, Blacks place a premium on 
working together for progress. They are beginning to feel that it is 
through their strength as a group that they will win human dignity and 
Power. If reality is take:. into account when Blacks chart their course, it 
will become abundantly clear that in some situations school integration may 
not be the most effective means to equality. 

From a financial, legal, economic, political, social, psychological, 


and most important, educational standpoint, the integrated school emerges 
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wanting. This set of Parameters must be consistently used when examining 


integration, segregation, and any Proposed alternative to the two. 


THE NEED FOR A NEW ALTERNATIVE 


Desegregation is now the law of the land. Because the road is rocky 
and treacherous, Blacks need to chart a careful course if they are to land 
on their feet. The next section will offer a desegregation approach ap- 
plicable primarily to urban areas, North and South. In these areas we 
generally find natural definable communities made up of persons with common 
interests and special problems. 

Within Mobile County, Alabama, for example, there is a natural come 
munity comprising the Davis Avenue, Toulminville, Bullshead area. This 
community alone has more students than do many existing school districts 
throughout the state. The citizens and students in this community happen 
to be Black Americans. The schools attended by the youth from this com- 
munity have been badly run by the Mobile County School Board. For years, 
the talent and energies of the best citizens of the community have been 
expended in fighting the school board-=but without significant results. 
This community has many special needs different from those of the general 
population of Mobile County. A healthy pride and sense of Purpose is evi- 
dent and growing in this community. The educational hopes of the residents, 
however, are continually frustrated by a school board which has shown no 
sensitivity to their problems. The residents of this community have lost 
irretrievably all faith in the school board's capability of being respon- 
Sive to: their needs, 

The tragedy is that the human input needed to solve the major educa- 


tional problems which have plagued this community are within the reach of 


patie ont Seeu yi ea sitar omad 9 se ct 
per oe: of er icehnnale “ae cil i 


vi TARAD YM wan nw. | 


Jegon Fi ben ats Scu6S8R” 6m s! arty to wat ond won ei nol te 
baal wa whe eer 7) setneo fee aes ‘poem wasela , 
pe “Agee 7906 | sseusauel ” 472g. (tte gn! see Suen a7 
au roe seoca 1 toed SRP IG eee ee os yl is 


o\ si gee. ol dts! Totter tes 


' éuet dorg tsi sane 


Anamio>s. fiw a =e 


i 
ier & 2) Breer, sl Gee Gat Seeders ov ue 4) Ade 


1o8 . 0) (vn tte Seanad sient tans get a 


ef of 

: -“iteino Gam Oh cee ainvbute tom 26d 

, yn} 2:oebute Bae Geesigio ent “qagese: 
=> ¢.72 _ ont yé babegtye ei tate orl Gaes= 


52 yroun) ol PgaMcarty yo nw ¢ibes 


, easy : J wise 


ot afi %6 anse6gis BAe 267 Fo eBIR 908-2 


is6@3 36 
‘loge creo i cep eeguortnte Gadestueae Teatae 902 geo"— 
fevered afy + oy path segs ib chete feloage Yer 26° Y@ 
7) .0g%.n (Oo ofthese ba6- Ge vit lage PA I sili 


gneve @85 on) ? 2500 ' Leod!) J@9 tan ath valine: envi ni 


on nwa veo coliw tide ee < yw nogmyseni VA deur Tres. ” 
‘pa) saver ys inaames eiay Me eyonbjemy SAT \@ibtohte > F209 of. a 
~oaee paied & gees et avadih, (prion) Mt ah maa Tie yte 
; Saaee saber 7! 


pilsen 70)84 603 Oi ue oF idee 26th URS ybagst7 


to’ dpaess set ningiw an olan : daiftw ame! dota 


10 
this community. The talent and energy displayed over years of Struggle for 
relief prove that. The material input needed to solve this area's school 
Problems lies in the Public money th: iaw Presently allows if the money 
were to arrive directly from the source to a truly local school board. The 
rising aspirations, the dashed hopes, and the displaced energy wil] result 
in a steadily rising level of hostilities which wil] inevitably spill over 
into the Surrounding communities. 

We contend that it is Possible to bring dignity and true equality of 
opportunity to this community without denying the human and constitutional 
rights of any other community. Only good sense and meaningful alteration 
of a faulty structure can avert this. It is in the spirit of attempting to 
avert chaos and establishing harmony that this Proposal is presented, 


4 


THE SOLUTION: NATURAL COMMUNITY SCHOOL DISTRICTS 


The people of the above-mentioned community are seeking to exercise 
their basic human and constitutional right to form an institution that is 
accountable to them. They are seeking to be delegated by the State of 
Alabama to exercise its exclusive competence to determine its own educa- 
tional needs and set its own educational Policy, as do other peoples in 
America, by becoming a duly constituted state school district under the 
State law. 

This move is not without considerable Precedent in American history. 
One such precedent occurred early in the history of this country and cul- 
minated in a document which begins with the words, 'We hold these truths 
to be Bere eey eras and includes the statement, ''That whenever any form 
of government becomes destructive of these ends''=-these ends being the 


securing of certain inalienable rights and ''governments being instituted 
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deriving their just powers from the consent of the governed. . . . It is 


the Right of the People to alter or abolish it, and to institute new gov- 
ernment, laying its foundations on such Principles and organizing its powers 


in such form as to them shall seem most likely to effect their safety and 


happiness,'! 


THE PLAN: To desegregate public schools by creating state school 
districts which correspond to natural community lines, 
where the parties affected are in agreement, 


THE SCHOOL BOARD: _ Within each school district so formed the residents 
would elect a school board. Each school board would 
be a legal entity enjoyin all_the rights rivi- 
leges, and obligations as rovided for by the State 
Education Law. Each school board would run a unitary 
School system within its GUStrict. 


The community school board would, pursuant to state 

‘ law and as every other school district in the United 
States does, seek out Persons with educational ex- 
Pertise--a superintendent who meets state qualifica- 
tions as chief executive officer of the board of 
education, and a staff of Professionals to administer 
and execute the Policy established by the board. The 
board would seek the best man Possible to fill the 
Position of superintendent by selecting from a special 
screening committee and would solicit advice on candi- 
dates from the leading universities and Professional 
associations as well as other organizations and in- 
dividuals. Once employed, the superintendent would 
submit names to fill the other top-level administrative 
Positions to the Screening committee of the board and 
the board would choose from among the resultant list 
of candidates. 


For the position of Superintendent, the board would 
seek a man of unquestioned executive ability who in- 
dicates an openness to new solutions to the desperate 
educational problems of the community's children, and 
awiliingness to all newly available educational in- 
novations such as the reading program developed by the 
Institute for Behavioral Science for the Washington, 
D. C., public schools, programmed instruction with 
audio-visual teaching machines, and use of media 
techniques. Most important of all, the board would 
seek a superintendent who is community oriented. 
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THE TEACHING STAFF: 


FINANCING: 


Federal: 


Local: 


12) 


The community school district would hope to attract 
the best minds as consultants to the staff to help 
design the Program. This would be a truly pioneering 
effort in the field of education. 


The community schoo] district would welcome all teachers 
Presently in their schools, who are excited by the 
Prospect of being a part of this pioneering effort. 
Every attempt will be made to recruit to the teaching 
Staff the best teachers regardless of race, creed or 
national origin. The community school district wil] 
offer in-service training programs, for up-grading, if 
necessary, so that all teachers in the district will 
have the security of having skills and training that 

are relevant to the unique needs of the children of 


the community. 


The community school board would adopt fair practices 
with respect to teachers employed in that it is in the 
interest of the district to satisfy the most essential 
ingredient of a school system=--the classroom teacher, 


The community school board would seek to allow for 
maximum participation in the school Program by en-= 
couraging strong parent associations and establishing 
People from the community as teacher aides and teacher 
apprentices so that every child will have in-depth 
contact with a caring adult, and the teacher will be 
freed to teach. 


The community school district will receive Public 
funds directly from the Presently existing sources 

of education money--the state, the federal government 
and the local government unit. 


The community school district would receive state 
moneys according to the existing provisions in the 
State law prescribing state money to school districts, 


Federal moneys would come to the school districts ac- 
cording to the existing provisions described in the 
Federal Elementary and Secondary Education Act. 


A legal and formal agreement will be made whereby the 
local educational dollar will be directed to each 
school district on a per student basis. 
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1S THIS PLAN LEGAL? 


It is of extreme importance that the Supreme Court's ruling on school 
desegregation be clearly understood. Confusion on this point has abounded, 
aided and abetted by those who have fallen into the trap of viewing desegre- 
gation as synonymous with integration. Integration is only one possible 
way-=-not necessarily the best or most pragmatic way=-of desegregating and 
creating a unitary school System. Tne plan herein described is another way 
of desegregating and creating a unitary school system in a school district. 
It would destroy segregation, and it clearly provides for equal protection 
under the law. Moreover, unlike integration, this plan makes it easier to 
guarantee equal protection under the law. 

A careful and unprejudiced reading of the decisions of the Supreme 
Court on school desegregation shows that this plan does not violate the 
letter or the spirit of the law. 

The Supreme Court has ruled that each school board must run a unitary 
school system in a school district. That is, if there are White and Black 
children in a school district, the school board may not set them apart. 

Each district proposed in this plan would be run as a unitary system, 
Moreover, the process of redistricting proposed here can only be done with 
the consent of the persons affected and with the legal agreement of the 
state. This is equivalent to the parties to an action arriving at a 


settlement out of court, without violating any law. 
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CONCLUSION 


Schools are the transmitters of values, the molders of self-image, 
the instrument for Providing youngsters with the technical and psychological 
equipment necessary to function Properly in this highly competitive society. 
The schools in most Black communities have failed dismal ly on all three 
counts. They have not and will not, under the Present school system, per- 
form their proper function. 

Integration as the means of addressing the educational Problems of 
Black people, even if attainable, is of questionable worth. Where integra- 
tion has occurred, the results Suggest that it causes more problems than 
it solves. 

Black people have tried everything there is to try under the present 
school structure. The escalating school crisis and the unprecedented 
hostility between Blacks and Whites are vivid reminders that patience is 
wearing thin all around. Blacks are now searching for a real solution, 
one which can provide dignity and true equality. We submit this plan as 


that solution. 
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CERTIFICATE OF SERVICE 


This is to certify that a copy of the above and foregoing motion 
has been served on Julius Chambers or James M. Nabrit, IIl, attorneys 


for the Petitioners, by personal service. 


This l2th,day of October, 1970. 


BSE | 


Charles S. Conley 


OF COUNSEL 
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CERTIFICATE OF SERVICE 
EL SERV ICE 


This is to certify that a copy of the above and foregoing motion 


has been served on William Wagner or Benjamin Horack, attorneys for the 


Respondents, by personal service, 


This l2th day of October, 1970. 
Fil 
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Charles S. Conley 
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PREFACE 


This docket includes a list of all active cases being con- 
ducted by Civil Liberties Union groups in the District of Columbia 
metropolitan area, including those litigated by the National ACLU 


through local volunteer attorneys. 


The docket also contains a list of ACLU cases concluded in 


the past year. 


Active Cases 


I. First Amendment 
Il. Rights of Government Employees 
III. Racial & Sexual Discrimination 
IV. Police Practices 
V. Laws Affecting the Poor 
VI. Criminal Laws 
VIL. Miscellaneous (Prison; Privacy; 
Academic Freedom; Religion, Etc.) 


Total Active Cases 


Organizations Handling Cases 


American Civil Liberties Union Fund 
of the National Capital Area 

National ACLU 

Montgomery County Chapter 

Prince Georges County Chapter 

Northern Virginia Chapter 

Dispositions (cases concluded) 


Total Cases 


Cases Concluded in Past Year 


First Amendment 

Government Employees 

Racial & Sexual Discrimination 
Criminal Laws 

Laws Affecting the Poor 

Police Practices 

Miscellaneous 


Totals 


39 
26 
ne 
16 
16 
16 
18 


150 


cases 


cases 


150 


cases 


cases 
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AMERICAN CIVIL LIBERTIES UNION FUND 
OF THE NATIONAL CAPITAL AREA 


I. FIRST AMENDMENT 


A. Demonstrations 


*1. A. Quaker Action Group v. Hickel. 


(U.S. District Court) 


Suit to enjoin abusive permit requirement and limitations 
to 100 picketers in front of White House and 500 picketers in 
Lafayette Park. The Court granted a preliminary injunction speci- 
fying that unlimited numbers may picket if they give 15 days notice 
on a form requiring details about the demonstration. Awaiting 
trial on the merits for permanent relief. Joseph Rauh, James 
Fitzpatrick, William Dobrovir, John Murphy, Tracy Westen, Russell 
Stevenson. 


AL Jeannette: Rankin Brigade v. Chief of Police. 
(U.S. District Court) 


Amicus curiae support to enjoin enforcement of Capitol 
Hill anti-assembly statute. Motion for summary judgment filed, 
using evidence gathered in ACLU Fund litigation. Ralph Temple. 


3. Jews for Urban Justice v. Wilson. 
(U.S. District Court) 


Suit to enjoin enforcement of statute prohibiting picket- 
ing within 500 feet of embassies. Richard Shlakman, Philip Hirschkop, 
Keith Stroup. 


4. Zaimi v. United States. 
(U.S. Court of Appeals) 


Appeal from conviction for criticizing a foreign official 
within 500 feet of an embassy (Blair House). Robert Maynard. 


5. Women Strike for Peace v. Hickel. 
(U.S. Distritt Court) 

Suit to compel Government to permit WSP to erect an anti- 
war display on the Ellipse south of the White House. The Court of 
Appeals ruled that the Government must prove it has good reason 
to prohibit the display while permitting Christmas displays spon- 
sored by private groups. Display erected by stipulation May 29- 
June 2, 1970. Final disposition awaiting trial. Elliott Lichtman, 


Margery Smith. 


* Asterisks note those cases which are conducted jointly by a local 


ACLU organization and the National ACLU. 
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6. Women Strike for Peace v. Powell. 
(U.S. District Court}, - 


Suit in preparation to establish the equal right of WSP 
to place an anti-war display in the Rotunda of the U.S. Capitol, 
where a privately sponsored display concerning the treatment of 
U.S. prisoners by North Vietnam is now on exhibit. 


7. D.C. Freedom Committee v. Hickel. 
(U.S. District Court}: 


Suit in preparation to enjoin Government from arbitrarily 
selecting the private group of its choice (Bob Hope, Billy Graham, 
and the "Honor America Day Committee") for use of Washington Monu- 
ment Grounds on July 4th; suit will seek fair rules for determin- 

ing program and speakers. 


8. Jones v. Kunzig. 
(U.S. District Court) 


Suit in preparation to establish right of one man to wear 
sandwich sign and distribute leaflets in spacious public hallway 
of Internal Revenue Service Building, Russell Stevenson, Lola 
Boswell. | 


9. Westreich v., Washington Terminal Company. 
(U.S. District Court) 


Suit to enjoin interference with the distribution of anti- 
war leaflets in Union Station (train terminal). Preliminary in- 
junction allowing up to 6 leafletters granted. Russell Stevenson. 


BOT uakers v. Laird. 
(Administrative) 


Representation of anti-war protestors in their right to 
distribute leaflets and conduct demonstrations in the Pentagon con- 
course, a large, public shopping area. If negotiations fail, a 
suit will be brought (see items 139,140, below). Lawrence 
Freedman. 


li. A Quaker Action Group v. Wilson. 
(USaepistuict.Court) 
Suit in preparation to enjoin enforcement of D.C. ordinance 


requiring police permit for use of amplifiers during sidewalk demon- 
strations; the ordinance contains no guiding standards. Jay Lapin. 


12. Davidon v. Hickel. 
(US epi stricencourt) 


Suit in preparation to enjoin limitations on leaflet distrib- 
ution on East Executive Avenue, adjacent to the White House. 
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13. Williamson v. District of Columbia. 
(D.C. Court of Appeals) 


Appeal from conviction for failing to move on when ordered 
away from street near White House sidewalk during demonstration. 
Challenge to permit requirement and 100-person limitation. James 
Fitzpatrick, Joseph Rauh, William Dobrovir, John Murphy, Tracy 
Westen. 


14. Lange v. United States. 
(U.S, Court of Appeals) 


Appeal from disorderly conduct conviction for participation 
in Quaker demonstration consisting of singing hymns on steps of 
U.S. Capitol. Robert Maynard. 


B. Speech. 


*15,. Reiss v. Finch. 
(U.S. Court of Appeals) 


Suit challenging restrictions on the kinds of speakers 
Government employee groups may invite to address them on Government 
facilities. The Court of Appeals granted a temporary order in 
October, 1969, compelling the Government to permit Dr. Spock to 
address NIH employees in the NIH auditorium, Now appealing dis- 
missal as moot, and seeking permanently to enjoin the Government's 
restrictive rules. Zona Hostetler, James Johnstone. 


*16. Tigar v. Cohen. 
(U.S. District Court) 


Suit challenging restrictions on visiting speakers to Govern- 
ment employee groups. The Court of Appeals granted a temporary 
order in November, 1968, compelling the Government to permit Michael 
Tigar to address an employee group at HEW. Now opposing the Govern- 
ment's motion to dismiss as moot, and seeking permanent injunction. . 
Zona Hostetler. 


17. Hoffman v. United States. 
(U.S. Court of Appeals) 


Amicus curiae brief argues that conviction of flag desecra~ 
tion for wearing shirt resembling a flag violates First Amendment. 
Robert Kapp. 


18. Nash v. Blount. 
(U.S. District Court) 


Suit in preparation to enjoin Government from confiscating 
mail received in response to "sex'' ad in underground newspaper, 
and from denying the advertiser post office box privileges in the 
future. 
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C. Press. 


*19. Washington Free Press v. Wilson. 
(U.S. District Court) 


Suit to enjoin: (1) D.C. police from harassing distribu- 
torg of underground newspaper; and (2) enforcement of federal regu- 
lation to prohibit sales of newspaper on federal park lands in D.C. 
This was one of three suits brought in D.C., Virginia, and Maryland 
last summer to enjoin all police in the D.C. metropolitan area from 
a general harassment campaign against the Washington Free Press. 
(see items 123, 146, below). The harassment eased after svits were 
filed. Preliminary injunction denied; awaiting trial. John Murphy. 


20. Tasty Comix v. Wilson. 
(U.S, Court of Appeals) 


Suit to enjoin the enforcement of a licencing ordinance 
against sidewalk vendors of underground comic book. Appeal from 
District Court's denial of preliminary injunction. Jobn Murphy. 


vA be, Brown v. Williams.: 
(Administrative) 


Representing high school students to establish their right 
to mimeograph and distribute a high school newspaper without prio1 
censorship by school authorities. (see items 124,142, below). 


*22,. Kopkind v. Miller. 
(U.S. District Court) 


Suit in preparation to challenge arbitary denial of acces 
to House of Representatives’ press gallery. (see Dispositions, 
item 28). Hershell Shanks. 


Il. RIGHTS OF GOVERNMENT EMPLOYEES. 


A. Free Speech. 


#23, Nat'l. Ass'n. of Lettercarriers v. Blount. 
(U.S, Supreme Court) 


The Government has appealed the decision of a 3-judge Dis- 
trict Court declaring unconstitutional the requirement that Govern- 
ment employees swear not to assert the right to strike. We are 
urging the Supreme Court to affirm the decision. (see Dispositions 
item 12). John Karr, Glenn Graves. 


*24, Anonymous v. Hampton. 
(U.S. District Court) 


Suit in preparation to compel Government to eliminate from 
its Government employee oath form the non-communist paragraph, which 
continues to be executed by thousands of Government employees who 
do not realize that it has been declared unconstitutional. (see 
Dispositions, item 11). 
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25. Fitzgerald v. Laird. 
(Administrative) 


Representation of a former Pentagon costs analyst who | 
was fired after testifying before a Congressional committee to 
billions of dollars of “overruns'" on defense contracts. If 
relief is not forthcoming from the Civil Service Commission, suit 
will be filed in the United States District Court. John Bodner, 
William Sollee. 


26. Holden v. Finch. 
(U.S. Court of Appeals) 


Appeal asserting right of a federal probationary employee 
to a hearing on her charge that she was fired by HEW Office of Edu- 
cation for civil rights views and activities. Robert Turtle, 
Richard Johnson. 


27. In re Erby. 
(Administrative) 


Appeal seeks change of undesirable discharge of Negro Air 
Force officer on grounds that discharge was based on his protests 
against racial discrimination. Dennis Flannery, Michael Klein. 


B. Loyalty-Security. 


98. Ulrich v. Laird 
(U.S. District Court) 


Suit in preparation to challenge denial of industrial secur- 
ity clearance to an acknowledged homosexual. The Government, unable 
to claim the possibility of blackmail, claims homosexuals are per se 
unreliable. The only expert psychological testimony in the record 
holds that homosexuals are as reliable as heterosexuals. 


29. Kameny v. Laird, 
(Administrative) 


Representation of acknowledged homosexual in seeking indus- 
trial security clearance. John Karr, Glenn Graves. 


30. Kameny v. Thrower. 
(2S 8 Gourteor Appeals) 


Challenge to Internal Revenue Service rules which prohibit 
employees from associating with homosexuals. Appeal from dismissal 
on alleged lack of standing because plaintiff is not an IRS employee. 
William Sollee. 


31. Anonymous v. Hampton. 
(U.S. District Court) 


Suit in preparation challenging Government's refusal to employ 
plaintiff in a non-security position because of his refusal to state 


whether he has been "rehabilitated" after his dismissal five years 
ago as a homosexual. 
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32. Anonymous v. Rogers. 
(U.S. District Court) 


Suit challenging dismissal of Peace Corps employee as 
security risk for refusal to submit to examination by Government 
psychiatrist and refusal to authorize Governmental access to all 
of his private psychiatrist's records about him. John Vanderstar. 


33. Anonymous v. Laird. 
(U.S. District Court) 


Suit in preparation to compel the Government to furnish 
plaintiff with a copy of the opinion of the Defense Department's 
Board of Appeals of Industrial Security Clearance in his case. 
The ruling was favorable, but the Government refuses to furnish 
the opinion. Nancy Pyeatt. 


C. Miscellaneous. 


34. Washington Plan. & Hous. Ass'n. v. Kunzig. 
(U.S. Court of Appeals) . 


Suit challenging the move of the Naval Munitions Laboratory 
from D.C. to Northern Virginia without compliance with regulations 
requiring advance arrangements for housing and transportation for 
low-economic level employees of the agency. Appeal pending from 
denial of preliminary injunction. Lionel Kestenbaum, Hugh Latimer. 


35. Young v. O'Brien. 
(U.S. District Court) 


Suit challenging dismissal after disciplinary hearing in 
which employee's "representative'' was also a witness against him, 
Selma Samols. 


36. Stevens v. Blount. 
(U.S. Court of Claims) 


Suit in preparation to recover back pay of postal employee 
who was fired for being absent while under arrest in a case of 
mistaken identity. Employee was exonerated and rehired, but Govern- 
ment refuses back pay. 


37. In re Holland. 
(Administrative) 


Challenge to denial of veterans' medical benefits to veteran 
who received a discharge "under conditions other than honorable" for 
homosexuality. Selma Samols. 


38. Jackson v. Air Force. 
(Administrative) 


Representation of a civilian employee at Bolling Air Force 
Base who was fired for "moral turpitude'' offenses, without specifi- 


cation and without a hearing. 
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39. Anonymous v. Army. 
(Administrative) 


Representation of WACs accused of homosexual conduct. 
General discharges under honorable conditions. One being appealed; 
on others, will apply for change to honorable discharge. John 
Keats. 


III. RACIAL AND SEXUAL DISCRIMINATION, 


A. Employment. 


40. Hobson v. Hampton. 
(U.S. District Court) 


Suit challenging across the board prevasive racial and 
sexual discrimination in hiring and promotions in all major agencies 
of the Federal Government. Monroe Freedman. 


41, Allison v. United States. 
(U.S. Court of Claims) 


Suit for back pay for Negro employees of gardening division 
of National Institutes of Health who were found to have been denied 
promotions because of race. Civil Service Commission ruled they 
were not entitled to back pay. Monroe Freedman, John Roberts, 

Paul Tagliabue. 


42. Rowel v. Myers. 


Suits for damages against individual Government supervisors 
to recover money damages for racial discrimination against Negro 
employees (see item 41 , above). Monroe Freedman, John Roberts, 
Paul Tagliabue. 


43. Watkins v. Washington, 
{U.5. District? Court) 


Suit to compel D.C. Government to promote and grant back 
pay to Negro employees of D.C. Department of Licenses and Inspec- 
tions who were found to be the victims of 10 years of systematic 
racial discrimination. Amy Scupi. 


44. Davis v. Washington. 
(U.S. District Court) 


Suit to enjoin the Police Department from using culturally 
biased, invalid promotional tests, and other discriminatory proced- 
ures, to deny black police officers and equal opportunity of promo- 
tion. Richard Sobol, George Cooper. 
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45. Willis v. Wright. 
(Administrative) 


Complaint of racial discrimination in the hiring and promo- 
tion policies of the U.S. Department of the Interior's Park Police. 
Adverse administrative findings of non-discrimination. Litigation 
undgr consideration. Timothy Bloomfield. 


46. Government Workers Local No. 1 v. Washington. 
(U.S. District Court) 


Suit in preparation to enjoin systematic racial discrimina- 
tion in the promotion policies of a number of District Government 
agencies. Clifford Alexander, John Rigby, Norton Tennille. 


47. Lee v. Police Department. 
(Administrative) 


Appeal from Police Trial Board conviction of Negro police 
officer on petty, discriminatory charges, including "talking back" 
to supervisor. Paul Berger, James Krier, J. Bradway Butler. 


B. Housing and Services. 


48. Housing Opportunities Council v. Stanmar Co. 
(U.S. District Court) 


Suit to enjoin the use of real estate advertisements with 
black models as part of a scheme to create and maintain segregated 
housing developments. Chester Shore. 


49, Matthews v. Kettering. | 
(Administrative) 


Complaint to the Justice Department seeking a Government 
suit to end a pattern of racial discrimination in suburban housing 
development. John Long, Nancy Thompson. 


50. Restrictive Covenants. 
(U.S, District Court) 


Suit in preparation to compel the Recorder of Deeds to ex- 
punge from all land records racially restrictive covenants. 


51. Re Housing Opportunities Council. 


Representation on a continuing basis in complaints of 
racial discrimination in the D.C. metropolitan area. 


92. McQuillen v. Restaurant. 
(Administrative) 


Complaint in preparation, to be filed with D.C. Human Rela- 
tions Commission, on behalf of a white patron who witnessed gross 
discrimination against Negro patrons of restaurant, who left in dis- 
gust. 
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53. Kameny v. Georgetown Grill 
(U.S. District Court) 


Suit in preparation for injunction and damages against 
bar for excluding women. (see Dispositions, item 27). 


LV. POLICE PRACTICES. 


A. General Practices. 


54. Washington Mobilization v. Wilson. 
(U.S. District Court) 


Suit to enjoin the Police Department's Civil Disturbance 
Unit from sweep tactics against demonstrators in which everyone in 
a given area is indiscriminately arrested or beaten. Also seeks to 
enjoin post arrest harassment of demonstrators, including delay in 
release, refusal of right to telephone, improper interrogation, 
photographing and fingerprinting. (see item 59, below) William 
Dobrovir, Matthew Zwerling, John Vanderstar. 


55. Long v. Wilson. 
(U.S. District Court) 


Suit to enjoin abusive stop and frisk procedures, and to 
enjoin unconstitutional stop and frisk guidelines, 3-hour statutory 
detention for interrogation, and 6-hour statutory interrogation 
before presentation to a magistrate. (see item 75, below) John 
Sexton, William Rawn, Jeffrey Reider. . 


56. United States v. Reynolds. 
(D.C. Court of General Sessions) 


Amicus curiae brief filed arguing that “indecent proposal", 
being speech, can only be made a crime if there is an element of 
actual offensiveness; therefore, undercover police agents cannot 
be the sole "offended" party. Robert Maynard. 


57. Leven v. United States. 
(U.S. Court of Appeals) 


Amicus curiae brief in preparation opposing Government con- 
tention that during a riot automobiles may be searched by police 
without a warrant and without probable cause. 


58. Walker v. Wilson 3 
(Administrative) 


Representing college students to challenge police exhibition 
of their photographs to crime victims when there is no reasonable 
basis to suspect them of the crime. 
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B. Police Misconduct, 


59. Saaks v. Police. 
(U.S. District Court) 


Series of civil suits for unlawful arrests and assaults 
during Watergate Apartments demonstration. 


60. Thomas v. Johnson 
(U.S. District Court) 


Civil suit for police assault. Court denied District of 
Columbia's motion to dismiss on grounds of sovereign immunity, 
issuing precedent setting opinion that District Government is 
liable for police brutality. Hershel Shanks. 


61. Haynesworth v. District of Columbia. 
(U.S. District Court) 


Civil Suit for police assault and unlawful arrest. Court 
upheld action as against the District Government, but dismissed 
as against the Chief of Police. John Vanderstar, 


62. Whitney v. Wilson. 
(U.S. District Court) 


Civil suit for abuse of search warrant by entry without 
knocking and with guns drawn. Hubert Schlosberg. 


63. Coley v. Neal. 
(U.S. District Court) 


Civil suit for police assault. Elliott Lichtman. 


64. Carter v. Carlson. 
(U.S. District Court) 


Civil Suit for police assault. Warren Kaplan. 


65. ochaul v. Kelleher. 
(U.S. District Court) 


Civil suit against U.S. Park Police for assault and unlaw- 
ful arrest. Stephen Nassau. 


66. Bedney v. Godwin. 
(U.S. District Court) 


Civil suit for police assault and unlawful entry into home. 
Awaiting trial after two mistrials. Landon Dowdey, Jr. 


O73 Gough v. Police 
(Administrative) 


Complaint and possible civil suit for police harassment 
and unwarranted arrest of long-hair motorcyclist. 
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68. Knight v. Police. 
(Administrative) 


Complaint seeking reprimand of officer who refused to — 
take citizen's complaint of crime. 


V. LAWS AFFECTING THE POOR. 


A. In General. 


69. Doe v. D.C. General Hospital 
(U.S. District Court) 


Suit to compel public hospital to provide abortions to the 
poor without requiring psychiatric certificates. Preliminary 
injunction requires hospital to grant abortions whenever a psychi- 
atric certificate is presented. Michael Nussbaum, Gilbert Miller, 
Caroline Nickerson. 


*70. United States v. Vuitch. 
(U.S. Supreme Court) 


Amicus curiae brief in preparation supporting District 
Court's ruling that the D.C. abortion statute is unconstitutionally 
vague, Marvin Diamond, 


71. Hobson v. Hanson. 
(U.S. District Court) 


Representing class plaintiffs in action to compel D.C. 
School Board to comply with Judge Skelly Wright's decree to end 
economic discrimination against schools in City's poorer areas. 
Peter Rousselot, Gregory Gallo, Robert McManus. 


72. Anonymous v. D.C. School Board. 
(U.S. District Court) 


Suit in preparation to compel D.C. school system to provide 
adequate facilities and qualified teachers for emotionally disturbed 
children dependendent on the public schools. 


73. Capitol Fur Shop v. Washington. 
(U.S. District Court) 


Amicus curiae brief filed contending that regulations to 
guard against consumer fraud are within the Legislative powers of 
the D.C. City Council. James Heller, Philip Amram, Jack Sando, 
Marsha Swiss. 


74, Jackson v. United States 
(U.S. Court of Appeals) 


Appeal will assert that an indigent who files a non-frivolous 
habeas corpus petition is entitled to appointment of counsel. 
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75. Gomez v. Wilson. 
(U.S. District Court) 


Suit to enjoin arrests and "observation" reports under 
D.C. vagrancy law, parts of which were held unconsitutional in 
1968. (see item 55, above) Nancy Pyeatt. 


B. Arrest Records. 


76. Morrow v. District of Columbia. 
(D.C. Court of General Sessions) 


Motion for expungement of arrest record. Will seek to show 
that District Government's privacy rules don't provide sufficient 
protection and in any event are being violated by the Police Depart- 
ment. Ralph Temple. 


77. United States v. Jones. 
(D.C. Gourt of General Sessions) 


Obtained order for destruction of arrest record in mistaken 
identity case. Will seek compliance by Police Department and F.B.I. 
Sarah Brown. 


78. District of Columbia v. Lucas. 
(D.C. Court of General Sessions) 


Motion to expunge arrest record where no one can account 
for why the arrest was made. Ralph Temple. 


79. District of Columbia v. Lacey. 
(D.C. Court of General Sessions) 


Motion to expunge arrest record where insufficient evidence 
to prosecute. Ralph Temple. 


80. Miller v. District of Columbia. 
(D.C. Court of Appeals) 


Appeal from denial of motion to expunge record of arrest 
of law student during demonstration, where lack of evidence resulted 
in no prosecution. Raymond Twohig. ~ 


81. Greene v. D.C. Board of Barber Examiners. 
(U.S. District Court) 


Suit in preparation to challenge denial of barbering license, 
on basis of criminal record, to prisoner at institution where barber- 
ing is one of the only vocational rehabilitation programs. 
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VI. CRIMINAL LAW. 


A. Procedural Rights. 


82. Anonymous v. Judges. 
(U.S. District Court) 


Suit in preparation to challenge preventive detention 
provision of 1970 Crime Bill. 


83. In re Bell, 
(Administrative) 


Complaint to be filed with Chief Judge of General Sessions 
Court in traffic case in which bond was set without reason, the right 
to phone from courthouse was denied, bondsmen refused to arrange 
bail because of smallness of bond, and court clerk refused cash bond. 


84. Jury Study. 


Study in progress to determine whether low economic groups 
are grossly under-represented on D.C. Juries; if so, litigation will 


be prepared. (gee Dispositiens, item 35) Richard Sobol, Pamela Uchster. 


85. Jurors v. Drescher, 
' (U.S. District Court) 


Suit in preparation to recover damages and to enjoin police 
officers’ misconduct in wrongfully obtaining and disclosing arrest 
records of jurors in civil action against the police. 


86. Jurors v. Flannery. 
(U.S. District Court) 


Preparation of amicus curiae memorandum for suit which will 
challenge United States Attorney's systematic acquisition and use 
in peremptory challenges of jurors' arrest records. Daniel Schwartz. 


87. In re Hirschkop. 
(U.S. Court of Appeals) 


Amicus curiae brief being prepared challenging contempt 
conviction of attorney on grounds that summary contempt with its 
denial of a hearing and an impartial judge was not warranted, and 
attorneys cannot be punished for vigorous rhetoric unless it goes 
to the point of gross personal abuse. Robert Turtle. 


88. Cavanaugh v. District of Columbia. 


(U.S. Court of Appeals) 


Amicus curiae brief being prepared to argue that there is an 
absolute right to at least one appeal, even though the punishment is 
only a $25 fine. Howard Adler, Bruce Saypol. 
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89. Cohen v. Sorrell. 
(D.C. Court of Appeals) 


Preparing mandamus petition to challenge the action of a 
judge in excluding from his court room a Spectator with Long hair. 
Landon Dowdey. 


90. First Offenders, 
(Administrative) 


Complaint in preparation against practice of United States 
Attorney in requiring first offender shoplifters to waive civil 
liability against police and department stores as a condition to 
dropping charges. 


B. Substantive Rights. 


91. Heinlein v. United States. 
(U.8.Court of Appeals) 


Amicus curiae brief filed arguing that death penalty is 
unconstitutional. Stanley Temko, Richard Stewart, Russell Carpenter. 


92. Watson v. United States. 
(U.S. Court of Appeals) 


Amicus curiae brief filed arguing that criminal punishment 
of an addict for possession of narcotics is unconstitutional. 
Addison Bowman. 


93. United States v. McClough. 
(U.S. Court of Appeals) 


Amicus curiae brief in preparation contending that crime 
of "presence in illegal establishment" (narcotics) is unwarranted 
encroachment on rights of movement and association, and that crime 
of a narcotics user being present in such a place requires that 
addiction be a defense, and, in any event, requires a bifurcated 
trial on issue of past use. Joel Hoffman. 


94. United States v. McKoy. 
(U.S. Court of Appeals) 


Amicus curiae brief filed challenging as vague a statute 
making it a crime to possess instruments which "reasonably may be 
used" to commit a crime. The statute is used for narcotics para- 
phernalia. David Miller. 


95. Anonymous v. Wilson. 
(Administrative) 


Preparing test case to establish that "sodomy" statute can- 
not be applied to private sexual relations between consenting adults. 
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VIL. MISCELLANEOUS. 


A. In General. 


96. District of Columbia Jail. 
(Administrative) 


Investigation of D.C. Jail to determine conditions of 
treatment. Joel Rosenbloom, Dan Davidson, Robert Warden. 


97. Tyler v. Rogers, 
(U.S. District Court) 


Suit in preparation to enjoin D.C. Jail from holding recap- 
tured fugitives without notifying defense counsel, and from keeping 
mentally disturbed prisoners in solitary confinement; suit will 
also seek damages. Marcus Sisk. 


98. Calhoun v. Hardy. 
(Administrative) 


Representation of prisoner who was disciplined, including 
loss of “good time", without hearing. 


99. Friends v. Rusk. 
(U.S. District Court) 


Suit filed to enjoin Governmental intereference with Quakers‘ 
efforts to send medical goods and money for medical goods to North 
Vietnam via Canada. (see item 132, below) Charles Kern. 


100. Hare v. Howard University. 
(U.S. District Court) 


Damages suit on behalf of professors wrongfully dismissed 
by University. (see Dispositions, item 46) Richard Millman. 


101. Paull v. Catholic University. 
(U.S. District Court) 


Suit challenging exclusion of professor from university 
doctoral program on basis of his views on academic matters. Lawrence 
Sherman. 


102. Brown v. Federal Bar Association. 
(Administrative) 


Action to get professional association of Government attor- 
neys to eliminate disloyalty disclaimer oath from application form. 
(see Dispositions, item 11} Allison Brown. 
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103. Allen v. Hickel. 
(U.S. District Court) 


Suit to enjoin Government erection of creche (Nativity 
scene) on Ellipse south of the White House as part of annual 
Christmas display. U.S. Court of Appeals upheld standing, remand- 
ed its proof that display has a religious "impact". (see item 5, 
above) Warren Kaplan. 


104. Klaunberg v. Washington . 
(U.S. District Court) 


Suit challenging denial of medical license to American 


trained in Germany; licensing board has no criteria and conducted 
no hearing. David S. Greene. 


B. Privacy. 


105. Priest v. Washington, 
(U.S. District Court) 


Suit in preparation to enjoin inspections of trash for 
various law enforcement agencies. Sandra Rothenberg. 


106. Mundle v. Galvin. 
(U.S. District Court) 


Suit for damages and to enjoin unwarranted inspections of 
D.C. income tax returns. Sarah Detterman. 


107. People Against Racism. v. Laird.. 


(U.S. District Court) 


Suit to enjoin Army Intelligence from detaining busloads 
of demonstrators for "investigation", Stuart Ross. 


108. United States v. Moore. 
(U.S. District Court) 


Representation of patients to ensure maximum privacy respect- 
ing records of their doctor, seized by police in drug prosecution. 


NATIONAL ACLU CASES LITIGATED THROUGH 
THE ACLU FUND LAWYERS' PANEL 


109. Polin v. Resor. 
(U.S. District Court) 


Suit in preparation to enjoin Government from preventing 
dissemination of anti-war leaflets on military posts open to the 
public. Thomas Asher. 
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110. Ring v. McNamara. 
(U.S. District Court) 


Suit challenging the Defense Department's dismissal of a 
civilian teacher in the Virgin Islands for having publicly criticized 
the school principal. Robert Kapp. 


lll. Crews v. Navy. 
(U.S. District Court) 


Suit in preparation to clear record of withdrawal of 
security clearance based solely on request for permission to post 
anti-war notice on Navy bulletin board. Stuart Land. 


Lee Blaylock v., Navy. 


(Administrative) 


Preparing appeal from undesirable discharge based on use 
of marijuana. 


113. Finley v, Hampton. 
(U.S. District Court) 


Motion for summary judgment filed in suit seeking. expunge- 
ment from Government employee's record that he has friends with 
"objectionable (homosexual) mannerisms." John Graybeal. 


114. Gayer v. Laird. 
(U.S. District Court) 


Suit in preparation to challenge revocation of security 
clearance of one who held such clearance for 10 years, based solely 
on refusal to answer questions about homosexual conduct. 


Res Anonymous v. Army. 


(Administrative) 


Representing former WAC in appeal to change undesirable 
discharge based an private homosexual conduct. Olga Boikess. 


116. Cook v. Seamans. 
(U.S. District Court) 


Suit to reinstate civilian employee of Air Force who was 
involuntarily retired for alleged mental disability without a 
hearing. Warren Belmar. 


Pigeeeleriner v. Administrative Office, U.S. Courts. 
(U.S. District Court) 


Suit in preparation to establish right of attorney appointed 
in probation revocation proceeding to be compensated under Criminal 
Justice Act. | 
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118. Anderson v. Laird. 
(U.S. District Court) 


Suit to enjoin compulsory chapel at Government's military 
academies. Warren Kaplan, Lawrence Speiser. 


119. Speiser v. Rogers, 
(U.S. Distriet Court) 


Suit in preparation to compel removal from passport applica- 
tion form of affirmative loyaltyoath not authorized by law. J. Roder- 
ick Heller. 


120. Lowe v. Rogers. 
(U.S. District Court) 


Suit in preparation challenging denial of visa to Jamaican 
professor on leave from University of California on grounds of 
"subversive" associations while previously in United States. David 
Carliner. 


MONTGOMERY COUNTY, MARYLAND, CHAPTER OF THE 
AMERICAN CIVIL LIBERTIES UNION OF THE NATIONAL CAPITAL AREA 
RN he VAL EUNAL, CAPLIAL ARRA 


121, Dillingham v. Maryland. 
(Maryland Court of Special Appeals) 


Appeal from conviction for selling "obscene" literature 
(Washington Free Press with cartoon of judge masturbating). 
Joseph Forer. 


*122. Washington Free Community v. Linthicum. 


(U.S. District Court, Baltimore) 


Three Judge Court held Maryland's "Ober" law prohibiting 
seditious literature unconstitutional. Joseph Forer. 


*123. Washington Free Community v. McAuliffe. 


(U.S. District Court, Baltimore) 


Suit to enjoin unfounded arrests and harassment of vendors 
of Washington Free Press in Montgomery and Prince Georges Counties 
(see item 19, above). Harold Buchman, John Murphy. 


124, Baughman v. Board of Education. 
(U.S. District Court, Baltimore) 


Suit challenging prior censorship of student high school 
papers and use of confidential dossiers against students. (see 
item 21, above) Edward Genn. | 
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125. Maryland v. Villastrego. 
(Montgomery County People's Court) 


Defense in trespass prosecution for distribution of anti- 
war leaflets in Wheaton Plaza Shopping Center. Prosecution 
dropped; seeking assurances against future intereference with 
rights. (see item 9, above) Selma Samols. 


126. Tillman v. Wheaton-Haven Recreation Ass'n. 
(U.S. District Court, Baltimore) 


Suit challenging racial discrimination in community 
swimming pools through "private" club ruse. Allison Brown, Samuel 
Chaitowitz, Ray Russell. 


127. Godlewski v. Morgan. 
(Somerset County Circuit Court) 


Defending against civil suit charging that defendants 
improperly brought complaints of racial discrimination against 
barber. Countersuit filed. Stanley Frosh, Edward Genn. 


128. Ralph v. Warden.: 
(U.S. Supreme Court) 


Challenge to death sentence. Also raises standard of 
proof for voluntariness of confessions and retroactivity of the 
standard. Edward Genn. 


129. In the Matter of J. 
(Montgomery County Juvenile Court) 


Juvenile proceedings involving the question of the retro- 
activity of Gault, the case in which the Supreme Court held that 
a juvenile has a right to counsel. Lawrence Cohen, Edward Genn. 


130. Lyko v. Montgomery County Council. 
(Montgomery County Circuit Court) 


Suit to enjoin enforcement of zoning regulation restrict- 
ing housing to "single family units", which is being used against 
youth communes; challenge is to zoning on basis of marital status 
rather than number of people. Edward Genn, John Risher. 


131. Holt v. Department of Motor Vehicles. 
(Montgomery County Circuit Court) 


Suit challenging revocation of drivers’ license based on 
arrest for possession of marijuana. . License restored. Ray Russell. 


132. Baltimore Meeting of Friends v. Rusk. 
(U.S. District Court, Baltimore) 


Suit to enjoin Government's interference with efforts of 
Quakers to send medical goods and funds for same to North Vietnam. 
(see item 99, above) Ray Russell, Laurence Miller, Edward Genn. 
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PRINCE GEORGES COUNTY, MARYLAND, CHAPTER OF THE 
AMERICAN CIVIL LIBERTIES UNION OF THE NATIONAL CAPITAL AREA 


133. Maryland v. Roelhufs. 
(Prince Georges County Peoples' Court) 


Defense of University of Maryland student charged with 
trespass for demonstration. Charles Dukes, 


134, Maryland v. Anonymous. 
(Prince Georges County Peoples' Court) 


Defense of black University of Maryland students unjustifi- 
ably charged with disorderly conduct and resisting arrest. Joseph 
Casula. 


135. Maryland v. Woodruff. 
(Maryland Supreme Court of Appeals) 


Appeal from conviction for sale of "obscene" copy of the 
Washington Free Press, Charles Dukes. 


136. Oliver v. Kramer. 


Wrongful death action based on allegedly unwarranted shoot- 
ing of plaintiffs’ son by police. Charles Dukes, Paul Rosenberg. 


137. Maryland v. Anonymous. 
(Prince Georges County Circuit Court) 


Defense in disorderly conduct prosecution apparently 
instituted to cover police error in arresting defendant for rob- 
bery. Paul Rosenberg. 


138. Sulton v. Wood. 


Representing inter-racial couple whose house was vandal- 
ized, etc. Their complaints against and fights with neighbors 
over this harassment resulted ina suit by neighbors.for false accu- 
sations and invasion of privacy. Neighbors won $4000 judgment; 
being appealed. Ray Russell, Edward Klein. 


NORTHERN VIRGINIA CHAPTER OF THE 
AMERICAN CIVIL LIBERTIES UNION OF THE NATIONAL CAPITAL AREA 


139. United States v. Hart. 
| (U.S. Court of Appeals, 4th Circuit) 


Appeal from disorderly conduct convictions of anti-war 
demonstrators for 1969 demonstration in Pentagon's large, public 
shopping concourse. (see item 10, above) Lawrence Freedman. 
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140. United States v. Quakers. 
(U.S. District Court, Alexandria) 


Defense of disorderly prosecutions for 1969 anti-war 
demonstrations in Pentagon concourse. (see item 10, above) 
Lawrence Freedman. 


141. United States v. Cassiagnol, 
(U.S. District Court, Al@xandwia) 


Representation for re-trial and sentencing of 1967 Pentagon 
demonstrators, following denial of certiorari by Supreme Court. 
Philip Hirshckop. 


142. Alexandria v. Shaffer. 
(Alexandria Municipal Court) 


Defense of student for distributing "strike" literature 
in front of high school. Case dismissed. Now negotiating to 
prevent future interference with rights.(see items 21, 124, above). 
Lawrence Freedman. 


143. National White Peoples Party v. Ringers. 
(U.S. Court of Appeals, Fourth Circuit) 


Appeal from denial of preliminary injunction to Nazis who 
were denied right to hold meeting at public school building on 
same basis that other private groups are permitted to held meetings. 
James Cohen. 


144. Jones v. United States. 
(U.S. Court of Appeals, Fourth Circuit) 


Appeal from conviction of black soldier for "threatening" 
President, based on political letter. (see Dispositions ,item 1) 
David Weitzman. 


145. Virginia v. Jessee. 
(Alexandria Municipal Court) 


Defense of young man prosecuted for having upside-down 
flag sewn on jacket. Terry Sidley. 


*146. Washington Free Press v. Durer. 
(U.S. District Court, Alexandria) 


Suit to enjoin arrests and harassment of vendors of Washing- 
ton Free Press (see item 19, above). Philip Hirschkop, John, Murphy, 
Curt von Kann. 


147. Northern Virginia Fair Housing v. Southern Towers. 


(U.S. District Court, Alexandria) 


Suit on behalf of "testers'"’ challenging racial discrimination 
by Alexandria apartment house. Louis Goldfarb. 
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148. Oikkonen v. Blount. 
(U.S. District Court, Alexandria) 


Suit in preparation to challenge dismissal of postman 
for refusing to get a hair cut. Philip Hirschkop. 


149. Bray v. Blount. 
(Administrative) 


Representing two Annandale postmen suspended for having 
long hair. Phillip Schwartz. 


150. Arndt v. Clements. 
(Arlington County Court) 


Representation of three material witnesses in "Mattingly" 
murder case; we obtained their release, then unsuccessfully sought 
to eliminate or lower bond. Philip Hirschkop. 


DISPOSITION OF CASES SINCE 
THE MARCH 1969 DOCKET 


FIRST AMENDMENT 


*1. Watts v. United States. 
(U.S. Supreme Court) 


The Supreme Court summarily reversed this conviction for 
"threatening'' the President, where the defendant, in a discussion 
on the Washington Monument grounds said: "If I ever get drafted, 
the first one I want in my sights is LBJ."' The Fund filed a brief, 
amicus curiae. Daniel Marcus. 


2. United States v. Nicholson. 
(D.C. Court of Appeals) 


Dismissal of charges against peaceful demonstrators on the 
Capitol steps; affirmed Judge Harold Greene's ruling that Capitol 
Hill anti-parade statute applies only to disruptive demonstrations. 
Ralph Temple, Robert Maynard. 


3. United States v. Davidon. 
(D.C, Court of General Sessions) 


Dismissal of charges for displaying banner on Capitol Grounds. 
Judge Harold Greene ruled that statute applies only to obstructive 
banners. Richard Shlakman. 


4, United States v. Helman. 
(D.C. Court of General Sessions) 


Defense of Quakers charged with unlawfully leafletting 
on Capitol steps. Charges dropped; Government concedes constitu- 


tional rights involved. Ralph Temple, Sarah Brown. 
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5. United States v. McDonnell. 
(D.C. Court of General Sessions) 


Defense of man and six companions arrested while fasting 
in Lafayette Park on charge of demonstrating without permit. 
Charges dropped. Sandra Rothenberg. 


6. United States v. Waskow. 
(U.S. Commissioner, Alexandria) 


Dismissal as unconstitutionally vague of loitering charges 
against Pentagon demonstrators (Unfortunately, the Fourth Circuit 
subsequently rejected this opinion in affirming conviction of 
Norman Mailer). Philip Hirschkop, Lawrence Freedman. 


7. Women Strike for Peace v. Trailways Bus Company. 
(Administrative) 


Assurances received, on eve of filing suit, that political 
leafletting would be permitted in bus terminal. Russell Stevenson. 


8. Hermann v. United States. 
(D.C. Court of Appeals) 


Reversal and dismissal of charges of exhibiting an obscene 
film. John Schafer, James Hamilton. 


9. Virginia v. Stroup. 
(Fairfax County Court) 


Dismissal of charges of illegally counselling abortion. 
David Weitzman. 


*10. Koehl v. Resor. 
(U.S. Supreme Court) 


The Supreme Court denied ceriorari, and left standing the 
Fourth Circuit's decision that the Army can refuse to permit the 
Nazis to wear uniforms and Nazi regalia in conducting burial of 
George Rockwell. Philip Hirschkop. 


RICHTS OF GOVERNMENT EMPLOYEES 


*11. Stewart v. Washington. 
(U.S. District Court) 


A three judge court held the Government employee non- 
communist oath unconstitutional. Edward Genn, Sanford Rosen. 


*12, Nat'l. Ass'n. of Lettercarriers v. Blount. 
(U.S. District Court) 


A three judge court held the Government employee oath 
against asserting the right to strike unconstitutional. The 
Government has appealed to the Supreme Court (item 23, above) 
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13. In re McGee. 7 
(Administrative) 


The Civil Service Commission ruled that this civilian 
employee of the Navy, disciplined after reporting misappropria- 
tions of Government aid in Thailand, was entitled to promotion 
David Carliner. 


*14, Newell v. Ignatius. 
(U.S. Court of Appeals) 


The Court ordered the Navy to expunge from its records 
unwarranted implications that officer was disloyal or a security 
riek., Lester Bridgeman, John Long, 


*15. Bryant v. McNamara. 
(U.S, Distriet Court) 


Suit on behalf of Defense Department employee who was 
refused permission to publish articie on Unidentified Flying Ob- 
jects because it contradicted Government position. Suit settled; 
permission granted. Robert Kapp. 


16. Anonymous v. Civil Service Commission. 
(Administrative) 


The Civil Service Commission changed its ruling that homo- 
sexual was not eligible for job as Government typist, and processed 
application. William Sollee. 


*17,. Anonymous v. Civil Service Commission. 
(Administrative) 


Employee of international organization, at first disquali- 
fied by CSC for old associations with communists, cleared after our 
intervention, Marvin Diamond, 


*18, Baker v. Air Force. 
(Administrative) 


Discharge review board ordered "honorable" discharge restored, 
after we challenged the Air Force action in changing it to "oeneral" 
without a hearing, based on private homosexual acts. Stuart Land, 

T. Giattina. 


*19. Walsh v. Army. 
(Administrative) 


Discharge review board changed general discharge to honor~ 
able, thus enabling veteran, whose discharge was based on alleged 
homosexual acts, to obtain veterans' medical benefits. Selma Samols. 
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20. In re Anonymous. 
(Administrative) 


Executive Offices of the White House, which had used special 
powers to disqualify this Telephone Company employee from a high 
level, secret Government project, restored his clearance after our 
intervention. Christopher Buckley. 


*21. Goldwasser v. United States. 
(U.S. Supreme Court) 


The Supreme Court denied ceriorari in this case challenging 
the discharge of a civilian teacher for the Air Force for expressing 
anti-war views to visiting foreign officers in his English class. 
Victoria Popkin, Lawrence Speiser, Hope Eastman. 


*23. Schlegel v. United States. 
(U.S. Supreme Court) 


The Supreme Court denied eertiorarl inthis case which sought 
to challenge discharge of civilian employee of Air Force on grounds 
of private homosexual acts. Norman Dorsen, Charles Lister. 


*22. Adams v. Laird. 
} (U.S. Supreme Court) 


The Supreme Court denied certiorari in this case which 
sought review of U.S. Court of Appeals ruling that homosexuals may 
be denied industrial security clearance, because they may be assumed 
to be unstable. Norman Dorsen, William Barnard. 


24. Sanders v. Resor. 
(U.S. District Court) 


Suit to enjion punitive assignment to Vietnam of member of 
honor guard at Tomb of Unknown Soldier for publication of views against 
war. Court held we failed to prove assignment was punitive. Philip 
Hirschkop. 


25. Morgan v. Finch. 
(U.S. Court of Appeals) 


Dismissal as moot upheld. We sought injunction against 
interference with right of Government employees to distribute 
literature in Gcvernment building.. Government said the interference 
was an error. James Johnstone, Paul Hyman. 
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RACIAL AND SEXUAL DISCRIMINATION 


SIS ST ES ET TEST eS SLE TR PSEC H Oat ene enipresEnnernoenaeereton 


26. Bell v. Kenwood Country Club. 
(U.S. District Court, Baltimore) 


Court held that country club received such Government 
benefits that its exclusion of Negroes was violation of the Law. 
Gerald Norton, Michael Tigar, Aaron Schreiber. 


27. Hennessey v. Madison Hotel. 
(Administrative) 


Corporation Counsel ruled that hotel's refusal to serve 
women in cocktail lounge violated statute requiring public places 
to serve all persons. Arlene Mendelsohn, Phineas Indritz. 


*28. Harman v. Miller. 
(Administrative) 


Challenge to exclusion of unaccompanied women from "Gentle- 
men's'! gallery in the House of Representatives. Practice ended 
and signs removed. 


29. Brittingham v. Air Force. 


Former Negro officer, who claimed that involuntary discharge 
for inefficiency was based on bigotry of superior officer, was 
awarded honorable discharge, full back pay, and commission in 
reserves. William Brashares. 


30. Inve Rolle. 
(Administrative) 


Undesirable discharge based on accusations which veteran 
claimed stemmed from racial discrimination changed to general dis- 
charge, thus enabling veteran to enter medical school. Roger Jones. 


31. Hudson v. Hardy. 
(U.S. Court of Appeals) 


Court upheld earlier ruling that a prisoner charging prison 
abuses is entitled to either appointment of counsel or to explanation 
of requirements before his complaint can be summarily dismissed. 

We were amicus curiae. Melvin Garbow. 


32. Gomez v. Wilson. 
(U.S. Court of Appeals) 


The Court held that suit to enjoin enforcement of vagrancy 
law was not moot by reason of Ricks case holding several sections 
of the law unconstitutional; remanded for trial and proof of continu- 
ing arrests and "observation" reports. (item 75, above). Nancy 
Pyeatt. | 
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33. District of Columbia v. Tolson. 
(D.C. Court of General Sessions) 


Amicus curiae brief filed challenging continued detention 
of man held mentally incompetent to stand trial on disorderly con- 
duct charge. Case dismissed, defendant released. William Allen. 


34. United States v. Cumberland. 
(D.C. Court of Appeals) 


Amicus curiae brief urged affirmance of ruling that mari- 
juana was illegally seized when officer arrested man for continued 
public profanity. Court rejected argument, reversed, holding that 
officer had "probable cause" to arrest for disorderly conduct, 
John Vanderstar. 

35. United States v. Hayes. 

(U.S. District Court) 


Amicus curiae brief urged hearing for defendant who contended 
that the young and the poor were systematically excluded from the 
grand jury that indicted him. Motion for hearing denied; defendant 
acquitted. Ralph Temple. ) 


“POLICE PRACTICES. 


36. Garrett v. Berrier. 
(U.S: District Court) 


Civil suit for alleged police assault; jury verdict for 
defendants. James Bailey. 


LAWS AFFECTING THE POOR 


37. Williams v. District of Columbia. 
(U.S. Court of Appeals) 


The Court held (5-4,en banc) that cursing a police officer 
cannot be made a crime (Disorderly conduct), unless there is a 
breach of the peace or gross offensiveness to members of the public 
who actually overhear the cursing. John Vanderstar. 


38. Franklin v. District of Columbia. 
(U.S. Court of Appeals) 


Conviction of disorderly conduct for curging in a police 
station reversed. James Fitzpatrick, David Weitzman, Ralph Temple. 


39. Harris v. Harris. 
(U.S: Court of Appeals) 


Court held that an indigent has a right to file for a divorce 
action without paying court costs. We were amicus curiae. John Hawke. 
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40. Lee v. Habib. 
(U.S. Court of Appeals) 


Court held that an indigent has a right to a free transcript 
in appealing an eviction order. We were amicus curiae. John Hawke, 
4 


41, Thompson v. Mazo, 
(U.S. Court of Appeals) 


Court held that an indigent has right to challenge house 
foreclosure without filing security bond. We were amicus curiae, 
Raiph Temple. 


42, Tenth Street Limited v. Roisman. 
(U.S. Court of Appeals) 


Court reversed injunction against NLSP attorney for counsel- 
ling tenants to withhold rent. Elliott Lichtman. 


43. Roisman v. Grievance Committee: 
(U.S, District Court) 


After filing of suit to enjoin Grievance Committee from entertain: 
ing frivolous complaint by slum landlord against anti-poverty attor- 
ney, the Committee agreed to dismiss the complaint and agreed that 
attorney had not been the subject of grievance proceedings. Monroe 
Freedman, 


44. Quarles v. Hackers Board. 
(Administrative) 


Challenge to revocation of taxi drivers' license on basis 
of forfeiture of $10 collateral on drunk charge. License restored, 
Wayne Bishop. 


45. Hill v. Dugas. 
(Administrative) 


Represented second hand goods dealer who refused to execu- 
tive form which absolved police from liability for misstatement 
or misuse in disclosure of criminal record to licensing agency. 
Government agreed to change the release form. Lawrence Sherman. 
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46, Greene v. Howard University. 
(U.S, Court of Appeals) 


Court held that students could not be expelled without 
charges and hearing, and that teachers were wrongfully fired. 
Students having graduated, case remanded for trial on teachers' 
damages. (see item 100, above) Michael Nussbaum, Richard Millman, 
Michael Tigar. 


47. Shea v. Clark. | 
(U.S. Court of Appeals) 


Court held it was violation of rights to reclassify as 1-A 
a college instructor who mailed in his draft card as a protest. 
Robert Turtle, Monroe E. Freeman, Jr. 


48. Carliner v. Washington, 
(U.S. Supreme Court) 


The Supreme Court denied ceriorari in our suit contending 
that the denial of home rule to the District of Columbia was uncon- 
stitutional. David Carliner, Harry Huge, Arthur Jackson, Reuben 
Robertson. 


49. Anonymous v. Department of Motor Vehicles. 
(U.S. Court of Appeals) 


Court refused to permit anonymous filing of suit by man 
challenging automatic suspension of driver's license on basis of 
marijuana possession charge thathad been dropped. Exposure too 
threatening, suit dropped. Peter Sherman, 


50. Affortunato v. United States. 
(U.S. District Court) 


Enlistee who claimed he was illiterate and fraudulently 
induced to enlist decided after all to complete term of service. 
Case dismissed. Philip Hirschkop. 
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UNITED STATS DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


BOSTON M, CHANCE and LOUI 
MERCADO, individually and on 


Yonale OL all others similarly 


Plaintiffs, 
~against- 


THE BOARD OF EXAMINERS AND THE 
BOARD OF EDUCAGION OF THE CILTy OF 
NEW YORK: GERTRUDE E. UNSER, 
individually and in her capacity 
ay Chairman oc the Soard of, . 
Examiners; JAY E. GRELNE, MURRAY 
ROCK GITTZ and PAUL DENN, indivi- 
dually and in their capacities as 
members of the Board of Examiners; 
MURRY BERGTRAUM, individually and 
in his capacity es President of 
the Board cf Education; ISAIAH LE. 
ROBINSON, JR., incividually and 

in his capacity as Vice-President 
of the Board ot Edycation; MARY E. 
MEADE, SEYMOUR P. LACHMANN, and 
JOSEPH MONSERRAT, individually 
and in their capacities as 

members of the Board of Educa- 
tion; HARVEY B. SCRISNER, POL ie 
dually and in his capacity as 
Chancellor of the city School 
District of the City of New York; 
and THEODORE H. LANG, individually 
and in his capacity as Deputy 
Superintendent of Schools of the 
City of New York, 


pefendunts. 
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so 
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on 
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70 Civ. 4141 


eer tata en ee re ee ee 


Jack Greenberg, Esq., Jonathan Shapiro, 
Esqd., Elizabeth 8B. Dubois,;2nsq., sand 
Stephen ..Gs2Youndjarksq. j 

NAACP Legal Defense Fund 

10 Columbus Circle 

New York, Ney. 10019 


GEOL gs, Cooper, (isd. 
435 West 116th Street 
New York, N.Y. 10027 


Attorneys for Plaintiffs 


J. Lee Rankin, Esq. 
Attorney for Defendant Board of Education 
Corporation Counsel 
Municipal Building 
New York, N.Y.. 10007 
James Nespole, Esq. and Leonard Bernikow, 
sg.) OL Counser. 


Kaye, Scholer, Fierman, Hays & Handler 
Attorneys for Defendant Board of Examiners 
425 Park Avcnue 
New York, N.Y. 10022 
Saul %. Cohen, Esq. and Mark A. Jacoby, 
BsG., Cro Counse. 


Robert D. Joffe, Esq. and R. John Cooper, Esq. 


Attorneys for Amicus Curiae New York 
Association of Black School Supervisors 
and Administrators 

One Chase Manhattan Plaza 

New york, N.¥. 10005 


Charles McCready Pratt, Esq. 

Attorney for Amicus Curiae ASPIRA of 
America, Inc. 

26 Broadway ~ 20th Floor 

New york, N.Y. 10004 


Burton K. Gordon, Sx 
Attorney for Amicus Curiae Public Education 


ssociation 
One Chase Manhattan Plaza 
New YOLK, Net « 10005 
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Me eee 


: ‘te | 
MANSFIELD, C.J. ae | 


The fairness and validity of competitive examinations, | 

once described by Gilbert and Sullivan as the means of attaining | 
a Duke's exalted station," have frequently been challenged in 

courts and elsewhere. E.g., Griggs v. Duke Power Company, 


ao 


U.S. eae S.C. B49 (1971); Louisiana v. United States, 380 
U.S. 145 (1965); Willner v. Committee on Character and Fitness, 
373 U.S. 96 (1963); Schware v. Board of Bar Examiners of New 


Mexico, 353 02S. 2323 .238-39 (1957); Armsteadiv. St tarkville School 


District, 3 BNA Lab. Rel. Reptxr., FEP Cases 419 (N.D. Miss. 


April 7, 1971). We are here calicd upon to decide whether those 
examinations which have been prescribed and administered by the 


Roard of Examiners of the City of New york (the "Board" herein) 


\ . 
to candidates seeking licenses for permanent appointment to 


supervisory positions in the City's school system (principals, 
assistant principals, administrative assistants, etc.) are 
unconstitutional. We conclude that a sufficient showing has 
been made of violation of the Equal Protection Clause of the 
Fourteenth Amendment to warrant the issuance of preliminary 
injunctive relief. 

The two named plaintiffs, who are respectively Black 


and Puerto Rican, have brought this purported class action on 


¢ 
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= Heard the case as a District Judge anc, after appointment to 
the Circuit Court of Appeals, was designated to sit on the 
District Court for the purpose of completing this phase of 
the case. } oe | 


»' eNr> a 
_ ‘Pane. ESJeiwy 
a 
ot ke * 7 LS! , 
fener) ea4 . 4,4 
ei) Qe . 6 


. -: 

mee Gees 8.0 Fee .. 
an - pee 

a Amt tf. toi 
a 


a Pas eiciver »% 


vo Malte anos ¢ «« 


 & 7) 


Du 


7 
RP 26 S2enleecs 8o 6. 
a oe 
a. | — 
ag a) Aewat it v4 
ee 
7 7 > 


SF3ew{ ban 


behalf of themselves and all other persons Similarly situated 
pursuant to federal civil rights laws, 42 u.S.c. §§19817 and 
1983,” They allege that the competitive examinations, which 
ee be passed by a eonaoee before he ene can (ape is Miia ie hs 
licensing and appointment, discriminate eee persons of Black 
and Puerto Rican race, and have not been validated or shown fai 
to measure the skill, ability and fitness of applicants to perform 
the duties of the positions for which the examinations are given, 
with “He result that success on the examination does not indicate 
in any way that the candidate will succeed as a supervisor. ‘this 
Yacial discriminatory effect, coupled with lack of justification 
or predictive value as,measurements of abilities required to 
- pexform the jobs eed is alleged to violate not only 
plaintiffs‘ federal pena ciuet orl rights but also (based on 
pendent jurisdiction) Art. 5 §6 of the New York State 
Constitution,“ and §§2590-5(3) (1).> 2569(1),° and 2573(10)/ of 
the New york Education Law. 

| Plaintiffs seek a preliminary injunction under Rule 65, 
F.R.C.P., prohibiting the alleged violations of these laws. ies 
also seek declaratory relie£” pursuant to 28 U.S.C. §2201. We 
have eects longunder 28 U.S.C. §§1331 and 1343(3). 

| The Board of Education has not actively opposed the 


e 


motion for preliminary injunction, and it agrees that plaintiffs 


have presented eae issues of fact. ‘The Board of eae. 
("poard" herein), however, has vigorously opposed the motion. 

In xeéaching our decision we have had the benefit of 
a plethora of Lengthy affidavits and ex ae a nearing at 


| 
which oral peat one Wag paren a@ series of cargunenta, and 


eters ee OO cf the tage ane facts by Sus parties, | In 
Pinteren re following otganis zations have appeared as amici and 
filed briefs supporting ee ntiffss Newscast tien of Black 


| 9 } 
School gupervisors and nonin atrecor ASPIRA of America, Ines 


ae the Public Education BR sockat lone 

ps An applicant roe permanent appointment to a supervisory 
position in the New York City School System must, in addition to 
neering 2c oer for the position, obtain a New york 
City Wicathrs eroyate Ficet. peoth such candidate must have met minimum 
education and 6xperience requirements establis ened by the cena 8 
Board of Education and He chances Harvey B. Scribner, who 
ig the chief Pamintatrete of the School DiSeri ce of the City of 
New York. For instance, a candidate for principal of a day 
elementary school must, among other things, have had (1) four 
years ‘ “gears oem teaching in day schools under regular license 
and appointment as a teacher, and (2) two years' experience of 
Supervision in day schools under license and appointment, or meet 
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various alternative experience requirements. 
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Wext the candidate must pass an examination procedure 
eee tedueiiatered by the Board. for the particular type 
or classification of supervisory post desired, which may take as 
Vengeacecwo years to complete. If .the candidate successfully 
completes the testing procedure, he or she is granted a license _ 
and placed on a list of those eligible for assignment to the type 
of supervisory position involved. The Serene creeecnan governing 
authority -~ either a central board of education or a community 
school board under New York City's present peeee een system -- 
then sselects the person it wishes from the eligible list to £111 
an open position. Since appointments of permanent supervisory 
personnel in the New York City School System must be made from 
lists of eligibles who have passed examinations, the Board from 
time to time announces and conducts examinations for particular 
supervisory posts (of which there are = than 50 different types) 
following which the nunber of persons eligible for appointment 
are supplemented by promulgation of lists of those who passed the 
latest examination. If a successful candidate, after being listed 

é 

as eligible for appointment, is not appointed within four years, 
he or she is dropped from the list and must again pass the 
qualifying examinations to be listed as eligible. 

Only in the cities of Buffalo and New York does state 


.@¢ im ty US ei #, sae -< oe oe 
law provide for examinations in addition to state certification, 
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N.Y. Educ. Law §2573(10-a), and only the New york Gity -Sehoo) 
District maintains a Board of Exam’ ners and the specific 
examination and licensing procedure here under attack. ‘The 


Board has described itself as "a highly select group with broad 
| 
| 
professional back nd in education and related Zields chosen 
| 


through the most objective and impartially searching examination 


given under en service. }.--(Bx5,10, pitemalG, p-attached tte 
5/204) teat tocol Richard.Ss Barrett) 


Were it not for New york City's special examination 


and licensing procedure, plaintiffs Chance and Mercado would have 


‘béen appointed permanent elementary school principals. 3Both have 


been certified by the state for that position, and both are 


* + gan 


specially trained to be principals, having graduated from a 


year-long Fordham Univers sity Instructional Administrators and 


i 
} 


Principals Internship Program in Urban Education. 

Plaintiff Boston M. Chance has been employed in the 
New york Sate public «school, system fonr.tne slag el Severe and 
is acting principal of P.S. 104, an eleme | Lacy SCheo Lata athe 
Bronx. Chance, who aeonr: tie Black race, possesses ali of the 
DasiCcegualie ications »of .cducation and experience establisned by 
law and by the ecard of Education and the Chancellor of the 
New York City School District for too postitienmtol principal ot 
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an elementary school. However, he iacks.a city license as 
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elementary school principal and therefore is barred at present 
from securing a permanent position as principal. In September, 
1968, Chance took the examination given by the Board for the 
position of Assistant Principal, Junior High School, but he failed 
it:and thus was not placed on the eligibility list and was not 
issued a license entitling him to permanent appointment. 
Plaintiff Louis Mercado, a Puerto Rican oie also holds 
a New York State license as a principal, has been serving ie 
New York Gity school!lsystem for ‘the Taste 12 years. We is 
presently acting principal of P.S. 75, an Sr Ondntare school in 
Manhattan, but he is barred from permanent appointment because 
he does not have a New York City license as an elementary school 
principal. Mercado is in a somewhat Ccifferent position from 
Chance in that he does not nee that he has ever taken the 
relevant ‘Board of Examiners '* Supervisory Examination. While the 
present motion was pending -- and while the parties were 
Collecting statistical’ information’ pursuant to our order —— the 
Board conducted their November, 1970 series of examinations for 
elementary school principal. Mercado withdrew from this examina- 
tion and refused to take it on the grounds that the “Board. of 
Examiners is not the appropriate agency for qualifying school 


; 13 
personnel" and “the examination is not relevant ...." 


e 


Both Chance and Mercado were selected for their 


present acting principalships by their respective comnunity 
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school boards, in accordance with New York City's decentralized 
system, See generally, Council of Supervisory Associations v. 
Board of Education, 23 N.y.S.2d 458, 197 N.Y.S.2d 547 (1969). 


In some instances such local school boards found, after inter- 


viewing licensed principals listed as eligible by the Board, that 


persons not so Licensed were more qualified to serve as principals 


than those interviewed and that they performed their duties in 
a superior manner. (See Aff. of peter J. Straus, OT 22FLO le 
There are approximately 1,000 licensed Principals of 
New York public aa nei of varying levels (e.g., elementary day, 
junior high a high school, etc.), of whom some act as the 
heads of schools and others function in administrative positions. 
Of the 1,000 only 11 (or approximately 1%) are Black and only 1 
is puerto Rican. Furthermore, of the 750 licensed principals of 
New York elementary schools only 5 (ox less than 1%) are Black, 
and none is Puerto Rican. Of the 180 high school administrative 
assistants, none is Black or Puerto Rican. 
of the 1,610 licensed Assistant principals of New york 
City junior high and elementary schools, only 7% are Black and 
only .2% are Bierto Rican. When the list for the position of 
Principal, elementary school, was originally promulgated, only 
6 out of the 340 persons (or about 1.8%) were Black and none 
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was Puerto Rican; and when the list for Principal, high school 
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was promulgated, none of the 22 licensed people was Black ox 
puerto Rican. The promulgated list of licensed Assistant 
principals for junior high schools reveals that only 55 out of 
690 persons (or 8%) wexe Black and none was Puerto Rican. 
Plaintiffs contend that the written and oral examinations 
of the Board are the major factor accounting for this: extremely 
low percentage of Black and Puerto Rican supervisors in a school 
system where 55% of the students are Black or Puerto Rican. 
Plaintiffs summarize their basic argument as follows: 
"rrj}hese tests place a premium on familiarity 
with organizational pecularities of the New 
york City school system which, while having 
ittin to do with educational needs, are lergely 
gained through coaching and assistance from 
present, predominately white, supervisory 
personnel. 
ee kw * 
"Me testing procedures do not indicate 
a candidate's ability to do the jok being 
tested for. MYhere is no evidence that they 
measure merit or fitness, they have never been 
validated, and they are unreliable psychological 
instruments." Amended Complaint 9722, Za 
Rather than xisk the endless delay that would be 
encountered while the parties obtained this essential evidence 
through pretrial discovery procedures, we directed the parties, 
in view of the importance of the issue, to use their best efforts 


to agree on a procedure whereby the Board of Examiners and the 


Noard of Kducation would compile the necessary racial statistics. 
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ALL parties cooperated fully and at  pnnens Girore a0 
working out almost all of the details of the procedure CORE 
followed. Such differences as existed were resolved by court 
facets The result has ween that after months of research we 


have been presented with the pass-fail statistics POn the relavant 
yacial and ethnic groupings of candidates for 50 5 dae ety 
examinations given over the past few years. In view of plaintiffs 
claims that the examinations had a "chilling effect" inhibiting 
Black and Puerto Ricans from becoming candidates, this statistical 
gurvey (“the Survey") also includes eee: as to those candidates 
who “Did Not Appear® to take the written test, which commenced 
the examination process, OF who “Withdrew," i.@ce took the written 
tert but did not appear for subsequent parts of the examination. 
All parties and amici have submitted briefs as to the 
yelevance of the statistics thus adduced and the inferences that 
may be drawn from them. ‘The parties also submitted affidavits 
by statistical experts. pn hearing was held, at which each side's 
export testified and was subject to cross-examination; and we 
heard more oral argument on the statistical data. After declining 
the opportunity to Ber tare cross-examine any other witnesses, 
including those presented by affidavit, both sides rested on the 
record thus adduced. 7 


Upon the evidence thugs presented we find that the 
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examinations and testing procedures prepared and administered lay 
the Board for the purpose of determining which candidates will bs 
licensed as supervisory personnel have the effect of Giscriminating 
against Black “it Puerto Rican candidates. — 

The Survey reveals that out of 6,201 candidates taking 
most of the supervisory examinations given in the last seven (7) 
years, including all euch eran acne within aye PEE three (3) 
years, 5,910 were identified by aCe O£ the 5,910 thus 
identified, 818 were black or Puerto Rican and 5,092 were Caucasicn. 
Analysis of the aggregate pass-fail soe tics for the entire 
group Pevenide chat only 31.4% of the 818 Black and wees Rican 
candidates passed as compaxad with 44.2% ef the 5,092 white 
candidates, Thus on an oath basis, white candidates passed 
at almost 1 1/2 times the rate of Black and Puerto Rican 
candidates. These overall figures, however, tell only part of 
the pastatt of greater significance are the results of two 
ere te rons wnich had by far the largest ROR of candidates, 
those for Assistant Principal of Day plementary School and 
Assistant principal of gunior High School, which revealed the 


followings 
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rotal “Pass Total “%pass Total pPass Total @eass JUAN == 


ee ne 


assistant 


principal, 
bay Elementary 
choels 1965 
caminetion . 
.pF-05) Vrei@olusoe 278 45.66% 7 28.57% 285 45.26% L/i milion 
Assistant 
principal, 
Junior High 
Schools, 
1968 
Examination 
(PF-43) 4319 48.82% 236 26.27% 14 14.29% 250 25.60% L/L miliaoe 
eee 
% Fable aGapted rrom Atfia@avit of plaintifis' esiepenaya, piper ene EES 


Jacob Cohen, May 6, 1971, %5. The computations of probability 
are his; the racial statistics come directly from the Survcy. 
Thus white candidates passed the examination for 
Assistant Principal of Junior High School at almost double the 
rate of Black and Puerto Rican candidates, and passed the 
examination for Assistant principal of Day Elementary School at 
a rate one-third greater than Black and Puerto Rican candidates. 
The gross disparity jn passing rates on these two examinations 
is of particular significance not only because they were taken 
by far more candidates than those taking any other examinations 
conducted in at least the last seven tel Sa yesulting in 


licensing of the largest number of supervisors, but also becauss 
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the assistant pyincipalship has traditionally been the route to 
and prerequisite for the most important supervisory position, 
principal. To the extent that Black and Puexto Ricans are 
sereencd out by the examination for Rui tant Principal they are 
not only prevented from becoining Assistant Principals but are 
kept out of the pool of eligibles for future examinations for the 
position of principal as well. The fact that the process involves 
~u series of examinations and that to reach the top one must pass 
saveral examinations at different times in his or her career 
serves to magnify the statistical differences between the white 
and non-white pass-fall rates. For instance, Lf we take a group 
of 100 Black and Puerto rican candidates, on the one hand, Bet 
1,000 white candidates, on the other, and assume a passing rate 
of 25% for the former and of 50% for the latter on a given 
assistant principal's examination (as Was approximately the case 
in the examination for Assistant principal of Junior High School). 
the results would be as follows: 


: ‘ ‘ c 
Black & Puerto Rican Boner Os ema Licensed Assistant 


white | 50% x 1000 = 500) principals 


The group of 525 Licensed assistant principals would 
then form the pool of eligibles for the voelated principal's 
examination. Assuming the sane relative pass rates, we have the 


following results? 
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Black & Puerto Rican ae 20 ee igus) ) : 
yetprincipa 

White Pe 650% sc 500 =) 25000n ae eee 
Thug the true resulting Gifference between the Black anc Puerto 
Rican versus the white pass cates would he even more substantial: 
only 6.25% of tha Biacies and Puexto Ricans would pass the two 
successive examinations as against 25% of the whites. 

When we look at all 50 examinations Wire were the 
subject of the Survey, we find that only 34 were taken by at 
least one member of both the white and Black-Puerto Rican racial 
groups. One of thesa ee naCrone (Assistant Administrative 
Director, given Dec. 1967, PF-17) was passed by everyone taking 3.t- 
Another (pirector, Bureau for Cniidiren wilh Revaraea Menta i 
Development, given Jan. 1968, PF- 18) was not completed successfully 
by anyone taking cetne There remain 32 examinations where one or 
the other of the two main racial groups -- Black and Puerto 
Rican in one group and white in the other -- had a larger 
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percentage passing than did the other group. Of these 32 
examinations the white qroup had a largex percentage ene in 
25 examinations and the non-white qroup hada larger percentage _ 
passing in only 7 examinations. Thus the whites passed at a 
proportionately higher rate in three ” times as many examinations 


as the non-whites. The probability of these results occurring 


by chance is less than 1.05 in 1,000. Plaintiffs' Exhibit 2) toa 
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oral hearing of 5/21/71. See also transcript of oxal hearing 
Ofeo/eL/ iL at 14-19, ~$ 

Plaintiffs offered the testimony of Dr. Jacob Cohen, 
an expert in the field of statistics, in support of the validity 
and significance of the Survey results. The Hoard, ein turn, 
adduced the testimony of Dr. Nathan Jaspen, an expert in the same 
field, in opposition. Both witnesses possess outstanding 
qualifications. After reviewing their testimony and appraising 
them as witnesses, we are more persuaded by the testimony of 
Dr. Cohen with respect to certain crucial matters affecting the 
significance of the figures for present purposes. 

Turning first to the grossa aggregate pase~fail 
gtatistics, which reveal that the overall pases rate of white 
candidates (44.3%) was almost half again as high as the non-white 
rate (31.4%), Dr. Cohen testified that on the basis of such a 
large sample (5,910 out of 6,201 candidates), the test results 
were especially valuable and formed a sound basis for drawing 
valid statistical conclusions as to the difference in passing 
rates between the ethnic groups involved. in analyzing the 
statistics he used the Chi-Square Test (vates~corrected) , which 
is a mathod using formulas generally accepted by statistical 
experts to determine whether an observeG difference in any given 


sample is greater than that which would be expected on the basis 
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of mexe chance ox probability. He found with respect to the 
aggregate test that by “the Chi-Square (Yates-corrected) 
SNe test, the probability of the difference being a 
chanee result not fe eR to the factor of race is determined as 
cee than one in one billion." (uighasis a€ded) 

In an effort to rebut Dr. Cohen's analysis Hel Board, 
after first dismis nti ne Bayern figures as insignificant 
on the ground that the “examinations axe discrete competitions 
related to widely-varied, particular supervisory examinations" 
(Second Supp. Mem. 5/7/71, p. 7). offered Dr. Jaspen's testimony 
that he did not agit probabilities on the basis of the gross 
aggregate figures because of the possibility of “overlap," i.e.. 
the taking of more than one “est by the samo persons. We reject 
this excuse for several reasons. In the first place, the Board, 
although it had the data as to any overlap within its control 
and was afforded the opportunity to adduce any relevant evidence, 
chose not to do so. Under such circumstances we cannot assume 
any significa unt overlap. Secondly, if a "random™ overlap existed 
(i.e., one where the number of persons repeating an examination 
because of a previous failure approximates those taking 4 second, 
more advanced examination after passing the fimdt) pdt WoL OEnOL 
substantially affect the probabilities. Dr. Jaspen conceded, 


for instance, that a random overlap of ag much as 50% would not 
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substantially affect the significance of the observed difference 
between the white and non-white pass rates. Lastly, Dr. cohen 
(plaintiffs' expert) testified that because cf the larca Chi-Saquare 


or i) 
a 


value an overlap would not significantly affect the probability 
, 
data. In other words, the observed difference between the 


aggregate pass-fail rates of whites and non-whites was too great. 
| 


to be a mere matter of chance, unreleted to race (the chance of 
such an occurrence being less than ons in a billion) so that even 
\L£ the probability were reduced somewhat because of Overlap the 
figure would still be significant, e.g., one in one million, or 
ene in 500,000, and if the overlap WerG no greater than 15%, the 
statistical results would not ba affected at Ftd ot Bp 

Turning to the 50 examinations forming the raw inatexial 
o£ the Survey, some were taken by very few people. For instance, 
41 of the 50 examinations were taken by only. 83 (or 10.1%) of 
the total number of Black and Puerto Rican cundidates., Because 
of the smallness of the sample in each instance the resulting 
figures of each such examination, when analyzed individually, 
cannot be accorded much weight or significance for our purposes, 
Although statisticians can analyze very emall tes through 
UsBG Of a method called the Fisher Exact Probability Test oLTt 
conjunction with the Chi-Square (yYates~-corrected) Test, in our 


Opinion such a sample is less reliable than enalyses based on 
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a of the small samplc Use of the emall 


eample involves more extrapolation and theaery supeximposed on 
less fact. We prefer tho greater fact content found in the 


larger sainple. Fox the reasons explained by Dr. Cohen --+ 
pxincipally the risk of spurious dif ferences based on insufficient 
eaningful conclusions as to 


evidepce ~~ wa do not believe that in 


differences can be drawn from the meagre data derived from any 


cone of these 41 examinations. 
Turning to the 9 examinations taken Dive LOSOLenore 


: , ial | 
Black and puerto Rican esrdi datas we find that Blacks and 


puerto Ricans passed at a lower rate than whites in all Jf these 


examinations and at a rate traditionally accepted by statisticians 
gignificant in 5 out of the 9 examinations. tf 


wo limit our analysis even further to those 6 examinations which 


a 
m of 18 candidates rrom each of the two 


were taken by a minimuyr 
on 


groups (white, on the one hand, and Black and Puerto Rican, 
the other), the results are significant. . On all 6 of these 
entage of whites passing is higher than the 


exanlnations the per 
percentage of Hlacks and Puerto Ricans passing, with the 
20 * 


aifferences ranging from 9% to 28%. © 
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Finally wo are lupressed ith the reveafing statistics 

comparing the percentage of Biack and Puerto Rican pyinc: pals+ tO 
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Thus Wew York City has by far 
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City 
Datros.t 
Philacgelphia 
Los Angeleg 
Chicago 
KEW YORK 


360 
225 
714 
1,610 


inferred from the fact that the 


Rican Principals and Assistant 
(1.4% and 7.2%, respectively) 
total student body who are 
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argue that. discrimination may be 
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is far below the percentage of tha 
and Puerto Rican (55.893) anc 


st school 
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and Philadelphie) constitutes not only the lovest minority 


a 
representation in the supervisory xvenke, but also the lowest 


ratio Gf such minority group supervisors to minor tv Group 
= 
students. We reject this contention. Supegvisors are drawn 
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from the pool of qualified teachers, most of wham attendad 


Pe 


elementary and high schocl leng ago, and not from presont day 
students. Undoubtedly the Low ee Prantiattai ee teachexs 
eligible to take the supervisory examinations prescribed by the 
Board has been due in part to the fact that the percentiaga of 
minority students who 10 or 15 years ago went on to college and 
qualified for a teaching career, and thus provided the source of 
today's minority teachers, was much smaller than the number Oz 
white students follewing such a course, with the res sult that a 
larger pool of qualified white graduates entered the teaching 

. 
profession. In addition the minority student population in Nev 
York City has increased during the sama pertod, with the effect 
of increasing the vacial imbalance between -cachers and students. 
Current ees to promote higher educational opportunities 
for minority groups will not produce qualified teachers for soma 
years. But statistics as to the current dearth of qualified 
minority teachers do not have probative value with respect tc 
the question bevore us, which 1s whether Now York Citys exomdina- 
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C20n system discriminates against minority candidates who havea 
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alread ualified as licensed teachers, 


Fox the same reasons we are unimpressed with plaintiffs! 
compaxisons between (1) the percentage of Black and Puerto 
Rican members of the general eee in New York city, and 
(2) the percentage of Black and puerto Rican Principais and 
Assistant Principals found in the City's total school supervisory 
personnel. Statistical comparisons to che general racial 
population of the community may be relevant in determining whether 
there is discrimination in job opportunities that are supposed 
to he open to the general public, see, a.g., Arrington’ v. “Mass. 
Ray Uransp. Auth., 306 F. Supp. 1355 (DB. Mass. 1569) (bus drivers); 
Penn v. Stumpf, 308 F. Supp. 1238 (NW.B. Calif. 1970) (policemen), 
in the selection of teachers from a pool of those already 
qualified and eligible for appointment, e.g., POLCHIA Siwy Gis, 
302%. Supp. 726 (D.N.i0. 1969), chica Wa e2aw eae oS diciar. 

{ 

1970) (per curiam), or in qualification of voters or. jurors, 
Smith v. Texas, 311 U.S. 128 (1940); Jones v. Gcargia; G&oru.ce. 
24 (1967}; Coleman v. Alabama, 389 U.S. 22 (1967); Swain v. 
Alabama, 380 U.S. 202, 208-09 (1967). But we are here dealing 
with candidates who must meet preliminary eligibility requirements 
as to education and experience that are not possessed by mest 
of the general population. Where the education of our children 


is at stake, such insistence upon the highest possible quality 
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in our teschers is a salutary and lawful objective, provided 
jit does not result in racial discrimination Acer, candidates 
who are otherwise eligible, which is the case here. 
Notwithstanding the introduction of some evidence thus 
found irxelevant, the evidence getanivenes to our satisfaction 
that the examinations prepared and administered by the foard for 
the licensing of supervisory personnel in New York City schools 
do have the de facto effect of discriminating significantly and 
substantially against qualified Black and Puerto Rican appiicants. 
However, the existence of such discrimination, standing clone, 
would not necessarily entitle plaintiffs to relief. ‘the 
Constitution does not require that minority group candidates 
be licensed as supervisors in the sama proportion as white 
candidates. The goal of the examination procedures should be to 
provide the best Gaseies supervisors, regardless of their race, 
and if the examinations appear reasonably constructive to 
measure knowledge, skills and abilities essential to a particular 
position, they should not be nullificd because of a de facto 
discriminatory impact. We accordingly pass on to the question of 
whether the examinations under attack can be validated as 
relevant to the requirements of the positions for which they are 
given, i.e., whether they are “job-related.” 


The parties disagree as to which side bears the burden 


ie 


of proving thet the examinations are job-xelated, Plaintiffs 


_~ 


contend that once a discriminatory impact is shown the burden is 
on the Board to show a compelling necessity or justification far 
tests having an unintended discriminatory effect, citing Griggs v. 
puke Power Co., _ US. 9b Sup. 2Chie849 MIG 7 bs Aran 


we ty 


Maus. Day Transp. Auth., 306 F. Supp. 1355, 1358 (D. Mags. 1969); 


Gregory ve. Litton Systems, 316 F. Supp. Egan (aber tently AVeyZeyts, 
Hicks v. Crown %cllerbach Corp., 319 F. Supp. 314 (2.0. ele boea) jee 
Most of these decisions axise under Title VII of the 1964 Civil 
Rights Act, 42 U.S.C. §§2000e, et seq., Which embodied an express 
Congressional policy directed toward .the consequences of certain 
employment practices, regardless of tne employer's motive or 
interest, and interpreted by the Supreme Court as placing on tne 
employer the burden of showing that any given testing mechanism 
or requirement has a manifest function in measuring a candidate's 
capability of performing the employment in question. See Griggs v. 
Duke Power Company, __. U.S.e ue 91 Sup. ct. 849, 854 (1971). 
Since wa are here concerned, however, with whether the Board's 
examinations mcet the requirements of the Equal Protection Clauss 
rether than those of a specific Congressional enactment, the 
foregoing authorities, while relevant, are not controlling. 


Tha Board contends that in a Constitutional framework 


plaintiffs must show that there 4s no rational relationship between 
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the examinations and the requixenents of the supervisory 
positions for which thesy are given, relying on 4 Line of cases 
thet include bundiidge v. Willinns, 397 U.S. 471,485 (1.970), #and 
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Chaney Vv. Stet. Ear of california, 386 F.2d 962, 964 (9th Cir. 


ee ne es 


rect. denied, 390 U.S. 1011 (T3687. 
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1967). & 
Althouch the "rational velationship" standard has 
been applied to practices attacked ag causing commercial ox 
economic hari, 6.g., McCowan va Maryland, 366 Sis ta A26 
(1961) (statute forbidding sale of certain items on Sunday and 
not others); Lindsley v. Natural _ Carbonic Capa CO.. 290 Us S OL 
(1911) frequlating dyiliing ror natural gas); Morey _v. = poud, 354 
U.S. 457, 463, 464 (1957) (regulating use of premises as 
“currency exchanges"); Williamson ve pea ortical Co., 348 U.S. 
483, 489 (1954) (regulating the sale of eye glasses); Ft. Smith 
Light Co. v. Paving District. 274 UeSe 387 (1926) (imposing auty 
to repair on street yailways), we are here dealing with racial, 
net economic, discrimination, where even reputed strict 
constxructioniets have joined in the view that a more stringent 
standard must ba applied. see Narpex v. Virginia Board of 
Elections, 383 U.S. 663 (1966), and dissenting opinion of 
Justice Harlan in Shapiro v. _ Thowpsone 394 U.S. 618, 659 (1969). 
Where official conduct discriminates as to race, it is 


"constitutionally suspsct, “ polling _v. Sharpe, 347 U.S- 497, 


oa 


Win 


gre" 


499 (1954), subject to “most rigid acrutiny," Koremstsu v. 
United States, 323 U.S. 214, 216 (1944), and bears a "very 
9 (1967), wederdlessa of lack of intent to discriminate racially, 
paca Hobson v. Hansen, 269 F. Supp. 401, 426, 497 (D.D.C. 1967}, 
afifd. ee suck Vis Hobson, 4038 F.2d 175 (D.D.c. L3G?) seeeLn 
&s Pete porn lel situation arising under Title VII of the 

1964 Civil Rights Act, 42 U.S.C. §§2000e, et seq. in Griggs v. 
buke Power Co., 401 U.S. 424, A32, CLOTL), the Supreme Court 
pointed out that “good intent or absence of discriminatory intent 
does net remedy employment procedures or testing mechanisms that 
operate as ‘built in headwinds‘ for minority groups and are 
unrelated te measuring job capability...." See also, Baker v. 
Columbus Municipal Separate School District, | F. Supp. 


(W.D. Miss. June 23, 1971); Western Addition Community Oxganiza~ 
tion v. Alioto, __ F. Supp. ___ (N.D. Cal. Jan. 8, 1971). 

We are satisfied that where, as here, plaintiffs show 
that. the examinations xvesult in substantial discrimination 
against a minority racial group qualified to take them, a strong 
showing must be made by the Board that the examinations are 
required to measure abilities essential to parformance of the 


supervisory positions for which they are given. Shapiro v. 


Thompson, 394 u.S. 618, 627 (1969)1 Arrington v. Mass, Bay Transp. 
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Ruths e 306 F. Supp. 1355, 1358 (D. Mase. 1969);° Renn = wv, Stipe, 
308 FF. SuUpP-s OM NEE (Gh pear ete £970). 

el Aehhe considering tne evidence with ruspect to the 
validity. reliability and objectivity Of Zhe examinations 
conducted by the poard, a..ew genes yal principles must - stated. 
yt seems to be generally accepted that pefore an examination 
will be recognized as a r@liable ins sexument for Meeeeeivg tne 
eitness and ability of a candidate to perform toske a@emandea by 
a given position, the examination should be validated, 1.@es 
shown to be reasonably capable of measuring ayvpat ib purports 
to measure." Oo. G. Stahl, public personnel Administration, 
joys YAR (5th ed. 1962). The first step toward this basic objective 
is to insure that as rq subject matter the examination * will 
elicit from the candidate information chat is relevant ines ets: 
job for which it is given. tf so, it is Gesgeribed as having 
Hcontent validity." Otherwise the examination could be a useless 
and misleading tool. For inetance, an examination eliciting 
information required to perform a pus-ariver's job would hardly 
be relevant in aete ssmining 4 » candidate's capacity to perform the 
duties of a policeman, Lawyer or accountant. 

in constructing an examination that will have Ncontent 


validity," the preferred course is firet to have an empixical 


analysis made of the position for which it is given, usually by 
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expexts ofr professionale in tne field. Such an analysis 
requires a satuay to he made of the dutics of the job, of the 
performance by those already occupying it, and of the elements, 


aspects and characteristics that make for successful performance. 
\ 
Questions are then formulated, selective procedures established, 
| 


and criteria prepared for examinera that should elicit information 
enabling them to measure the se characteristics, skills and 
proficiency in a candidate and determine his capacicy to do the 
job satisfactorily. 

As professor R. L. (horndike has observed: 


“whenever a test is being eried fcr selection of 
pexconns!) for roams job specialty, it is most 
desirable that it he validated enmixically. 
Experimental evidence 4s called for to show 

that the test is in fact effactive in Giscriminat- 
ing between those who are and those who are not 
successful in a particular job. Though it may, 

be necessary under the press of an emergency to 
rely upon the professional Judgment of the 
psychologist to establish the valve Of aaveae 

fox personnel selection, this must he recognized 
as a stop-gap." R. bh. mhorndike, personnel 
Selection 5-6 (1949). see also, R. L. Thorndike & 
E.- Hagen, Measurement and Evaluation in 
Psychology and Cducation 616-41 (1969); cr. 29 
C.F.R. §1607.5 (Jan. ie AO he 


To a lesser extent the validity of an examination as 
a means of selecting candidates best suited for a position may 
also be checked or verified empirically by comparing the 
relative exainination scores of successful candidates with their 


later performance on the job. If there ie a significant 
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correlation pe tween. tast Scores and Later performances the 
examination yas npredietive ALC predictive va Ldity is 
of greater gigni.ticenc® dn evaluating aptituds teats than 
proficiency tests. Purchernore fe oFcen takes 4 tong time £0 
eatablish auch vweriaity ana even then the evatueation depends 
upon the reliability and fairness oL ths €LOLG appraisal of 
performaace on the 4jobe 

pastly, ah ogamination mist, of course, be aeministered 
objectivelye free from bias OF prejudice in favor Of OF against 
particuier candiGate or gGrouUrer $f it is to ba a useful selection 
tool. | 

At the outeet of che hearing&e pe ins snexpericnces in 
the field of examinations generally. we sndicated Gouht as to 
whethes examinations could be constructed that would be valid 
fox selection of principals and other auperv i. £0O%Y personnsl, 
pince we viewed thelr duties 38 being executive and complex in 
nacuxre ¢ with the success of & Sinaia! sn a given school 
depending not so Lean Gn his ynowledye of duties and educational 
content of courses given py nis evborainates 2g on such antangib) 
factors &S yeadership skill. sensitivity to the Feelings and 
attLcudes of ton cherse parents and eniiaren, and ability to 
articulates to relates £O organize work, %€o estaplisn 


procedurcss £O promote good community yolations. to induce 
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subordinates to accept directions, to work cocperatively, to 


criticize without creating unpeecassary animosity or ill-will, 


~ 


to analyze and evaluate administrative pcoblems, to taka Gecisiva 


action when requar red, to operate under gtress, to imitiate and 

promote new PYOgVaus, and to instill u feeling of confidence. 

tn short ws questJoned whether tasts that might be valid for 

purposes of deternining a candidate's | Knowledge of the duties of 

a position Ox of detailed educational snformation would be valid 
for purposes of determining his judgment and ability as an 
exceutive, particularly since the candidate, being a licensed 
teacher, has already demonstrated his or her technical skills 

in certain fields of education, {neluaing abslity to read, write 
and speak English. 

Notwithstanding our doubt, both aides in this dispute 
agree that while examination procedures may have weaknesses in 
testing for higher level executive positions, such procedures 
(including use of written tests) are essential tools in 
selecting supervisory personnel. vowaver, they differ as to 
the areas of weakness. plaintiffs, fse instance, state that 
Yeontent validity is of Limitod utility in selecting pexsons 
Tome aoe Ly sophisticated or complex job" because of the 


difficulties faced in preparing tests that fairly sample the 


job and accurately predict a candidate's performance. See 


-30= 


\eugs etn Gp 


Gos igs 89a 


=? ©. 
« 


Pe Teh 


te] oa 
POR-Wete c. 


Pets” 


—se2 26° 


YP Precwan, wheory and Practice of Ppsaychological Tasting, p. 91 
(3d ed. 1963); A. Anastasi, Principles of psychological teeCi ng, 
pp. 100-04 (3d ed. 1968). According to plaintiffs, examinations 
for such positions are useful only if they have predictive 
validity, since content validity ig primarily relevant for.the 
purpose of determining whether a candidate hap learned a defined 
body of knowledge rather than for tha purpose of determining how 
he will use and apply that knowledge on the job. The Board, on 
the other hand, takes the view that content validity is more 
important in determining a candidate's proficiency or capacity 
to perform the duties of a Principal, and that predictive validity 
should be de-emphasized in judging the utility of such tests 
because predictive validity is more relevant to aptituds for 
learning than to achievement or proficiency for satisfactory 
perfornance on the job. The are. further points out that 
follow-up studies used to determine predictive validity are not 
generally used in licensing of doctors, lawyers, or other 
professionals. 

The typical supervisory examination consists of two 
parts, (1) a written test, and (2) an oral interview. In 
addition, a problem-based conference test has been used in some 
years for examinations for positions such as Assistant Director 


and Director. ‘The percentage weight attributed to each part of 
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thie Gx nninat.ian voces according to the supervisory posLtLo 
iovelved,  Wanuatly about 45 to 50% is acceerded to Che written 
examination and 35 to 305% to tha oral examination and another 
250! 30% to an appraisal of tne candidate's training and 


| 
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experience, TE cord, written English, and physical and medical 


| 
DR a 8 


condition. hore recency tn an exomination given for Licensee as 
| 
prancipal of a bay Slementary School the wreitten and oral inter- 


/ 


view teats were weighted 50% each with no waight apparently being 
givea to the other Factors mentioned above. 

In the past the written test has usually consisted of 
an eusay portion and a short~answer section, the latter consisting 
of go series of approximately 200 multiple choice QuastiLons, 

each of which xeg wires an answerc-number to be seleated and 
registered by the applicant on a saparate answer sheet. The oral 
interview is conducted by a committee of three examiners. A 
hypethetical oroblem situation that mignt be encountered by a 
principal ox supervisor in the course of adminis stration (@.9..2 
problem in human xe. ations, teacher training, or administration 
of a program) is put pefore the candidate, followed by 

questions to which he or she rasponds ora lly at some Jength. 

rhe committea then evaluates the applicant's ppeech, Grammar » 


! 
clarity of expression, comprehension of the problem, definiteness 


and practicality of his or her proposals, couneness of Judgment, 


ability to present idcus and meet challenses, poise, courtesy 
and similar qualities. Recently the examination for Peanciioss. 
has changed to consist of only an cxssay type test, with thea 


short-auswer portion deleted for the reason that it was Largely 


a matter of memory. However, the shoxrt-aurver section has been 
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retained in at least seunis weitton examinations for Assistant 
| 
| 
principal, W which ig an essential stepping-stone to tho position 
of Principal. 
The board contends that its exainivations are valid, 


yealiahle and objective. Xt points to Sere steps taken in an 
effort to achieve and maintain these goals. It asserts that 

for each examination Sam ee obta kince from the Board of Education 
a mtatement of the “duties of the position" for which the 
examination is to be given. A committee of panel of experts 

4s then assembled to epecity those xesponsibilities considered 
most significant. According to the Board, well known interested 
educators and lay persons are also consults ed with respect to 

the qualities for which a candidate is to bs tested. with 

aid of these committecs, educators and lay persons, the Board's 
staff then constructs questions legigned to elicit the knowlLecge 
and skills required of a person holding the supervisory position 
for which the oexanination is given. 


According to the Beard it achieves objectivity in the 
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scoring of written examinations by use of code book numbers on 
test papers, waich conceal the applicant's identity, by sulinitting 
angwers on any test to nore than one scorer, by use of detailed 
objective rating guidance, and by having answers to essay 


questions rated by different comnittees so that no one individual 


' 


| 
is responsible for rating of an entire examination paper. ral 


| 
j 


interviews are each administered by panels af three sexperts. 
In support of its position the Board has submitted 

affidavits of several respected leaders in the field of 

| 22 . : : 
educational testing to the effect that they have roviewed the 
Board's testing procedures and some of the tests prepared by ths 
Board and have concluded that the Board has used acceptabla 
procedures fox designing examinations having content validitys 


“tn general, the Board of lxaminers appears 
to heve made a conscientious and informed 
attempt to develop test tasks that cdo 
correspond to selected ones of the specifica- 
tions set forth by the supervisory persons 
who set out the requirements for the job." 
(AGE woreDr., Roberti. Thorndike, dated 
October 9, 1970) 


“she approach used by the Board of Examiners 
in determining the validity or rolicvance of 
its tests consists essentially of a etrategy 
which relies on the judgments of experts and 
consensus among them as to what constitutes 

an appropriate test item." (Af£. of Dr. Aaron 
Carton, dated October 25, 11) 


As thus described, the board's methods and procedures 


geem reasonable enough to one lacking expertise in the field of 
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educational testing, and normally we would ba prepared to accent 
the Board’s views on tha subject. indeed, there appear to he 
few differences between the procedures advocated by tha Loard 
and by plaintiffs! expert, pr. Richard SS. Derrect.. Ge pagic 
aims of both ara the same (to achieve valicity, el tanit tty and 


| 
objectivity), with the parties differing as to the neod for and 


| 
‘ 
f 


importance of predictive validity in administration of supervisory 
examinations. However, a major stumbling block -~- and in our 
view a fatal weakness in the Board's system ~- lies in the methods 
aca 
used by the Board @@ implement the techniguey and pr cedures 
adopted in principle and approved by independent experts. As is 
often the case in such difficult and complex matters, theory is 
one thing, practice may be another. Despite its professed ains 
the Board has nct in practice taken sufficient steps to insure 
that its examinations will be valid as to content, much less tc 
predictiveness. For example, in support of the Board's content 
validation procedure Dr. Murray Rockowitz, a member of the Board 
with primary responsibility for research and development, includes 
the name of peter J. Strauss, membor of Local School Eoard No. 2, 
as one of the “experts" or “well known Interested lay persons" 
consulted at a meeting on December 12, 1969 for advice on 
qualities being tested for in the construction of an examination 


for Klementary School principal, which CEERI on November 3, 
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PO POCKCw. on WATE dahed, Oct.) 26, aLS7O)L mcinireplyiMr. Straues 
has submitted his affidavit to the effect that the meeting was 
mot called for the purpose ef obtaining views on the qualities 


to be tested for or to discuss appropriate selection criteria, 


but For other puxposea and that thease steps were initiated by 


diseatisfiled consultants, with nothing being accomplished. 


= 


Mr, Strauss states: 


Nitaioemy, cecollection-ofethe meeting that the 
ensuing Giscussion of the qualities to ba 
sought in a candidate was initiated by the ; 
consultants, not by Mz. Rockowltz or any other 
representative of the Board of Lxaminers. 
Many of us expressed our dissatisfaction with 
the adequacy and relevance of the qualities 
which the Goard of Examiners was apparently 
AL A to test for, hased om the established 
‘duties of the position.' We indicated that in 
oux view it was essential to test for qualities 
which traditionally hava never been considered 
by the Board of Examiners in examining principals. 


"5S. he meeting conciuded without any 
sort of concensus ox agreement having been reached 
between the consultants present at the meeting 
and the members of the Board of Examiners and 
their assistants present. Theré was never any 
follow-up to the meeting. 


"6. To my knowledge, the ‘duties of the 
position’ previously established were in no way 
varied or modified as a result of the meeting. 

On. August 28, 1969 the Beard cf Examiners issued 

an announcement for an examination for the position 
of Principal, Day Elementary School. Said announce- 
went included a listing of the ‘duties of the 
position.'" (Aff. peter J. Strauss, dated Nov. 4, 
iRe Wat) eA | 


It al&o appGars that Harvey B. Scribner, the Chancellor 
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of the ew York City School District, a GistinguisheaG and 


< 


fearlens educator, doas not share the Boerd's confidence in ths 
validity of its examinations. Ina memorandum to the Board of 
Fducation dated Cctober 13, 1970, Dx. Seribner noted that he 


waa “pressed to evaluete whether the present examination and 


om 


ae oy EF op 4) Re at 3 &=. « . - 
licensing eyzten, which cictates specifica Limitations of emplicy~ 


v . 


ment and promotion of etait for the public schools, is a help 


or a hardship fin the efforts of commmnity hoards to operate]...." 


He recommended that in lieu of current employment practices 

the RPoard adopt Wew York State certification, plug sucnecoxiteria 
as each community board might prescribe for those to es selected 
by it, as the ininimum requirement for employment in New NOvK 
city public schools. He concluded: 


"or the reasons outlined in this position paper, 
my position with regard to the Chance and Mercado 
case is thet I prefer not to defend myself against 
the action. To do so would require that I both 
violate my own professional beliefs and defend a 
system of personnedL selection and promotion which 
tno longer believe to be workable. We are facing 
a future in education which leaves no alternative 
to the selection of the most creative teachers; 
the most talented supervisors; the rost able 
principals and other administraters who possess 
the highest level of Leadership qualities possible 
from wherever they may be found and ag are available 
at any given time." 


Digging deeper, we find to our dismay that the Board's 
position does not appear to be supported by most of the research 


reports submitted by it as demonstrating the content validity of 
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Lta supervisory exaninationa, Hisny Ook fire peeporicr axe ixcelovant, 
dince they concern torchars', not supesvisors', examinations; or 
thay deal with objectivity or consistency; or they are mere 
proposals, not studies, one repoxt morely measures -the attitudes 
of the assistant examiners towards the "observed teaching test." 
Anocher attempts to correlate the similuxyity of a 300-word 
English test with a 450-word English test. One report relied 

on by the tesrd does deal tangentially with the predictive 
validity of ae examinations. It is based on a pilot study, 
admittedly very meager in scope. The test results showed that 
there was little or ne correlation between success on the tests 
and iol success (in some cases the control group did better, in 
others the experimental gro» did better, in some cases there 

was no statistical difference). There wes no attempt. .in this 
pilot study to determine whether those who scored lower on the 
examination (but passed) did less well as Principals. Neither 
was there an attempt to determine whether those who failed the 
examination but who are Acting Principals are rated as successful 
ex unsuccessful on the et TN ONL YE LWos OU LAOre Che ed years 
tested (1946 and 1666) did tha differences reach statistically 
significant levels in favor of the hoard's position, and in those 
two years the report candidly admitted; "... the relatively 


Buall population of the samples involved should be noted," 
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FPinadiy, the entixe study reveals only the mean rank order of the 
exanination scores. 

Pe ietant BEL hin ee to invade a roteeai en characterised 
by an cxpertise ss aad by “an we must madd ae on the record 
pefora us that while the Board has adopted procedures designed 
for content validity, Li does not appear in audetica to have 
achioved this goal. Our ane meee which fe eed! upon our 
appraisal of affidavits of experts furnished by the parties, is 
pong ened by our own study Sante of the examinations themcelves. 
Turiing first to the short-answer, madednte- oneted tests, many 
of the Bee cione strike us as having littiec relevance to the 
‘qualities expected of a school supervisor. Some examples are 

. 23 

cited in the mergin. 

| RA veview of the balance of a.typical short-answer 
nae onest, We of the essay type bee tou that the 
questions appear to be aimed at teating the candidate's ability 
to memorize rather tnan the qualities normally associated with 
a school administrator. This impression is confirmed by a 
well teen publication widely used by candidates to prepara ror 
Bupervisoxy examinations, which is entitled “PRINCIPAL, ASSISTANT- 
TO-PRINCIPAL" by Paul Treatman, Ph.De- principal, New York City 
Public Schools (Teacher yicense Series, ANCG). With respect. to 


the short-answer test it advocates a course of training in 


- 


m, Ox mnemonics, including study of Regents’ review 


mu 


IheNoTLZ 


books, multipie choice parts of previous examinations and the 


Like. Interesting and inetructive ag would be the reading of 


tha underlying works, the emphasis ig on superficial memonizcs. 


i 
i 


the ability to memoxise and regurgitate laundry lista of. bad 


answers is not, we hope, a true test of a candidate's qualizica- 
tions for a supervisory pogeition. 


Khe inadequacy of such testing procedures Jed the 
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Roard finally to drop the short sst for principal because, 

as Dr. IsicGore Bogen, 8 Board member stated, "The Reard of 

Ryaminers f¢1t it was laxgely a matter of mamory." Notwithstand- 

ing this frank admission, the shoxrt-ancwer examination has been 
-ined in tests for Assistant principal, apparently on the 

theory that an Assistant principal shovld know the content of 

the curriculum taught by teachers under his supervision. While 

7¢ might be prepared to accept this compromise if it were the 

sole objectionable feature, the same weakness is found in meny 

of the essay question tests, wnich one would expect to be used 

for the pexrpose of eliciting some of tha qualitics required of 

a Principal (e.g., accurate grvammer, clarity of expression, 

organization and presentation of jgeas, and creating thinking) 


an well as the candidate's yeaction to problems and his judgment 


and ability in analyziny and solving them. Many erfay questions. 
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however, appear to be aimed solely at the ability to moanorize 
duties." Indeed the freatman manusl, supra, glvea the following 
advice to candidates preparing for cssay questions: 


"One step in this direction is the mastery | 
of mnemonic devices, such as those found in | 
the previous chapter, that help organize your 
knowledge of curriculum. Another and related 
valuable arnroach is the mastery and use of a oes 
set o£ mncmonic devices which will help organize 
your knowlege and experlence in administrative 
and supervisory aspects of school life. Such a 

set of mnemonics appears below. In answering 

any essay question which seems to lend itself 

to menemonic application, the candidate will have 
to use his own good judgment in deciding which 
elements of wWnich devices are most appropriate 

for use. lind exploitation of every clement in 

a rmemonic device might result in a fatal waste 

Or CAMs. 
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“rx careful study of these sample answers 
will reveal to the candidate the -techniaque of 
writing concise, credit-laden stutements that 
outlined model answers cannot reveal. The 
author is convinced that the outlined model 
enswer teaches Littic or nothing to the 
candidate, who must still see, and learn to 
write in, a terse style, employing many 
concrete illustrations, and following, 
wherever possible, a recognizable organization.... 
("principal, Assistant-To-principal" by paul 
Treatman, supxya at 212-13) 


Samples of some mnemonic methods and professional jargon 
suggestad by the author are given in a footnote. 
Turning to the oral interview and conference tests, 


we axe handicapped in our ability to appraise their validity 
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by the absence of any tangible, objective data, since the 
principal qualities that should be evaluated by tha examining 
connibEae in the oral interview (e.g., leadership, speech, poise, 
compyehension, soundness of judgment and ability to present jdeag 
and maet. challenges) are intangible, and the judgment of | the 
jnterviewing committee can only be as sound as the pede apn 

| 


| : 
jts members to recognize the presence or absence of these 


qualities in each candidate. In the absence of any sy eta o£ 
such intervicws ox of any procf that tha examiners are 
incompetent or that the intexview problems or questions nave 
been irrelevant, we wake no Linding as to the content validity 
of the oral examinutions, stending alone. 

With respect to the question of the objectivity of the 
examinations, adequate precautions appear to have bean taken by 
the Board to assure objectivity in the conduct of the written 
examinations. As for the oral interviews, we are not pexysuaded 
by vague and speculative hearsay statements that members of the 
examining committees intentionally discriminate against ee 
or Puerto Rican candidates because of their color, use of 
"“southernisms,” or the like. (See ALL. of Edythe J. Gaines). 
Sinca each candidate has alxeady baen licensed as a teacher and 
has reccived New York State certification for a supervisory 


position, the examiners 4re dealing with a group &@ well educated 


—42— 


applicants. On the other hand, the hard, aM facts are that 
all members of the Board of Examiners are white, the great 
majority of the oral examiners or exemination ass atants are 
white, and white candidates have passed the cowbined oral and 
written tests at a much higher rate then Black and yr! Rican . 


candidates, resulting in de facto discriminatica against the 
: \ 


the) 
latter. This raises a “serious and substantial question" as 


to whether @iscrimination against Black and Puerto Ricans is 
not being uncongciously practiced by white interview examiners. 
See Checker Motors Corp. v. Chrysler Coxp.. ACE. 20.319, (322 
(2a cir. 1469). 
CONCLUSION 

ghe evidence reveals that the examinations prepared 
and edt nietered by the Board of Examiners for the Licensing of 
supervisory personnel, such as principals and Assistant 
principals, have the de facto effect of discriminating significantly 
and meet ially against Black and puerto Rican applicants. 

Despite the fact that candidates for such positions 
are licensed teachers who have satisfied prerequisites as to 
education and experience established by the Board of Education 
for supervisory positions and have already becn certified by 
the State of New york for the positions sought, a survey of tha 


reaulte of examinations taken by 5,910 applicants (of whom 
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816 were Black or Puerto Rican) reveals that white candicates 
have received passing grades at almost tL 1/2 times the vate of 
Black and puerto Rican candidates and that on one important 
examination given in 1968 for the position of Assistant principal, 


Junior Wigh School, white candidates passed at almost double the 
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rate of Black and puerto Rican candidates. (sce. pp. 12-03, supre 
The discriminatory effect in the latter case is actiones hy 
the fact that the asaietant Principalship has traditionally been 
an essential prerequisite to the moxe important supervisory 
position of principal. (See pp. 13-14, supra). 

The existence of such de facto racial disexdimination 
is further confirmed by the fact that only 1. Ast or tHe 
principals, and 7.2% of the assistant Principals in New york 
CIty schools are Black or puerto Riccn, percentages Which are 
far below those fox the same positions in the four other largest 
city school systems in the United States. (See pp. 19-20, supra). 
For example, the percentage of Black and Puerto Rican principals 
in each of the cities of Detroit and Philadelphia is 16.7%, or 
12 times as high ag that in New York. 

Such a discriminatory impact is constitutionally 
cuspact and places the burden on the Board to show that the 
examinations can be justified as necessary to obtain principals, 


Assistant Principals and supervisors possessing the skills and 
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qualifications royuired for suceexsful performance of the dutics 
OF thesa positions. The Bourd haga failed to meet this burden. 
Although it has taken some steps towards securing content and 
predictive validity for the examinations and haa been itwproving 
the examinations Curing the last two years, the Board has not 

in practice achioved the goals of constructing examination 
procedures that are truly job-related. Many objectionable 
features remain, with the result that some 37 minority Acting 
Brincipais and 121 minority Acting Assistant Principals, who are 
considered fully qualified and are desired for permanent appoint- 
ment by the eeunne eee school boards, are rendered ineligible 

for such permanent appointment. A stucay of the written 

er eciCng yeyeals that major poxtions of them call simply 

Lor ereguraitation: of enor red material. Furthermore, the oral. 
e 

examination procedure leaves open the questicn of whether white 
candidates are not being favored -- albeit unconsclously -- by 
committees of examination assistants who have been entirely or 
predominantly white. 
There appears to be a strong likelihood that plaintiffs 

Will prevail on the merite at trial... It further appears that 
plaintiffs would suffer greater harm from denial of preliminary 
Injunctive relief than defendants would suffer from the granting 


of relicf. Denial of rolief would perpetuate existing racial 
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digeximination, depriving plaintiffs and others Binilarly: 
situated af an equal epportunity for permanent appointment: and 
Tse Sata ae Supervisors, During the leng period before the 

case would finally be adjudicated on the merits, pexeariant 
appointments would be wade from lists pronalgs ted by the Board, 
Which would have the effect of threatening the continued 
employment of those holding acting PATE dae de Pore New York 
law requires vacancies to be filled from the eligibility lists 

if such lists exist. N.Y. Educ. Law §2573(2); Board of Educaticn 
By-Laws; 6.01(3). 

Granting of preliminary relief, it is true, will 
tempararily prevent the appointment from eligible liste of those 
who have, after the arduous procasy of taking the existing type 
of examinations, successfully passed and been placed on the 
@ligikle list. However, they will not be denied an equal 
Opportunity in the future to qualify under such examination 
procedvurag 7S are found to be constitutionally permissible and, 
pending trial of the case, they would be eligible for appointment 
as Acting Principals ie Acting Assistant Principals. MYThus the 
balance of hardships tips decidedly in favor of plaintiffs, 
and, pending final determination of the merits, the effect of 
preliminary relief would be to presorve the status quo until 


the issues are resolved. Checker Motors Corp. v. Chrysler Corp. 
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405 ¥.2d 319, 323 (24 Cir. 1959). 

Having in mind that the exinting exumination system 
is not believed by the Chancellor of the New york City District 
to be a workable one, we do not envisace any great harm to the 
public as a xesult of preliminary relief. on the contrary, such 
_xelief ane: possibly lead the Roard of Iixnaminers, after taking 
another hard look at its examination procedures, to consider an 
overhaul that will not only eliminate racial Giscyvimination, 
but lead to procedures that will be more adaptable to the 
Community School Board typos of administration: 

Lastly we cannot overlook the Peau feat various persons 
having the duty of Be rae supervisory personnel, such 4s 
membexs of community acne! bourds, have stated in affidavits . 
filed with the court that they have often found that holders of 
licenses from the Board of Examiners do nae possess the ability 
to perform the dutics of a supervisory position for which a 
candidate is sought, with the rosuenenee in order te select 
qualified personnel it has been necessary to appoint unlicensed 
candidates a an acting basis. (See Affs. of Dr. Edwin J. Haas, 
Edythe J. Gaines, and peter J. Strauss). 

For the foregoing reasons a preliminary injunction 
will issue restraining defendants from (1) conducting further 


examinations of the type found to ba unconstitutionally 
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diseriminatory against Blacks and Puerto Ricans, and from 
(2) promulgating eligible lists on the basis of such examination 
procedurec. 

nhe foregoing shall constitute our fin@ings of fact 
and conclusions of law as required by ee GZS) pe eG eke 

We take this opportunity to express appreciation to 
the parties for their thorough papers, ana to the amvoh for coele 
priefs, which were of assistance in resolving the difficult and 
complex issucs. 


Settle order om notice. 
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Dated: July 14,71971. 
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See Lolanthe, Act I: 


"nst¢leg shall ennoble, then, 
All the Common Councilmen: 
peers shell teem in Christondom, 
And a Duke's exalted station 
Re attained by Competitive Bxamination." 


fe 1981. Equal ciqhts under the Law 
"ALL persons within the jurisdiction of 
the United States shall have the same right 
in every State and Territory to make and 
enforce contracts, to sue, be parties, give 
evidence, and to the full and equal benefit 
of all laws and proceedings for the security 
of persons and property as is enjoyed by 
white citizens, and shall be subject to Like 
punishment, pains, penaltics, taxes, Licenses, 
and exactions of every kind, and to no other." 


42 U.S.C. §1983: 


"e 1983. Civil action for deprivation of rights 

"Every person who, under color of any 
statutc, ordinance, regulation, custom, OF 
usage, of any State or Yerritory, subjects, or 
causes to be subjected, any citizen of the 
United States or other person within the 
jurisdiction thereof to the deprivation of 
any rights, privileges, OF immunitics secured 
by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit 
in equity, or other proper proceeding for 
redress." SM, 


New York Constitution Art. 59056: 


"§ 6. (civil soxvice appointments and 
 » promotions; veterans' preference and 
credits] 
Hanpointments and promotions in the Civil 
service of the state and all of the civil 
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divisions thereof, including cities and 

villages, shall be made accoxdiny to 

merit: and fitness to be ascextained, as 

far.as practicable, by examination which, 
H#a far as practicable, shail be competitiver...." 


Ge New York Education Law §2590-j (3) (a) (1): 


"s 2590-1. Appointment and removal of 
persons in the teaching and. 
supervisory service 


ue we eH OW 


"3, (a)(1) ‘The board of examiners 
shall prepare and administer objective 
examinations to determine the merit and 
fitness of all candidates for teaching and 
supervisory service positions, other than 
the positions of chancellor, executive 
deputy city superintendent, deputy Cay 
superintendent, assistant. city superin~ 
tendent and community superintendent. 
Examinations for teaching positions may 
consist in part of the National Teachers 
Examination administered by the Educational 
Testing Sexvice of Princeton, New Jersey." 


6. New York Education Law §62569(1): 


"s 2569. Board of examiners 


"7, Ina city having a population 
of one million or more there shall bo a 
board of examiners to consist of Eine 
members, one of whom shall be the super~ 
intendent of schools of the city school 
district of the city of New York or a 
daputy superintendent thereof desiqnated 
by him to act in his stead during his pleasure. 
No person other than the chancellor, the 
superintendent of schools, or a deputy 
superintendent so designated shall, while 
in tho supervising or teaching sarvice of 
the city, serve on such board.  1t shall be 
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the duty of the beard to hold examinations 
Vhenever necessary, to examine all applicants 
Who axe required to be jicensed or to have 
sheir names placed upon eligible lists for 
appointment in the schools in such city, 
except examiners, and to PEE DALE ali 
necessary eligible lists, subject to the 
responsibilities among the meishers of the 
RSG of Gxnminerd hercinaltes set forch, 

me moard .chall perimiically <cview the 


Mere ane relialhs sninations 
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as © ad) asd cxainination procedus oa.” Qsmphasis 
adced) 


i] New York Education Law §$2573(10): 


“YOu. In aA.city having a population 

of one million or more, recommendations for 
appointment to the teaching service shall be 
from the first three persons on appropiate 
eligible lists prepazech by the board of 
examiners. Eligible lists, including 
competitive and qualifying lists, shail 
Holds me a ae and a list shall be exhausted 
or have expired before nemivations are made 
from a tie o£ suk .cguent date. No 
competitive or gualifying eligible list 
except existing principals‘ elicible list 
shail remain in force for a longer period 
than four years, nor have a Life of less than 
three TOY no eligible list now in force 
shall terminate any sooner than ‘our years 
from the Gate on which it was promulgated. 
wee The board of ceaducation, on the recom- 
mendation of the superintendent of schools 
shall designate, subject. to the other pro- 
visions of this chapter, the kind and grades 
of licensea which shall be xequired for service 
as principal, branch principal, director, 
aseistant examiner in the board of examiners, 
supervisor or teacher of a special branch, 
head of department, assistant, school 
psychiatrist, school psychologist, school 
medical inspector, school aurist, school 
psychiatric social worker, school social 

case worker, research assistant, teacher- ~clerk, 
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school cleyvk, school secretary, clerical 
aseicranc, Industrial or trade=helper in 
vocational echools, school Jibrarian, 
leboratory assistant, placement and 
investigation assistant, financial agsist- 
ant, machine shop assistant, tool boy, or 
aye other position of the teaching staff 
ther with the academic and professional 
fications required for each kind or 
es of BOER No person required to 
have a Li se under the provisions of this 
chapter in order to be employed in a 
position who does not have such license 
shall have any claim for salary, except 
that a person who has been assigned to 
teach in a aubject ox field not specifically 
covered in his License but on the same rank 
or leve). of service shall ba eres to 
his salary.” 


Plaintiffs have also moved for a determination that 
thie action is a class action maintainable uncer 
Peet orn. CiveP se waithough=plaintitie brough: (bis 
metion on socn aftcry their original motion for a 
preliminary injunction, in accoxdance Wathenoog) (Civi dL 
Rule lla, all parties have agyveed that our decicion on 
this claes Paes motion would be reserved. DpDofendant 
moard of Examiners has not yet filed any papers opposing 
eeeiirs! sotion making this action a class action. 
Defendarts have 10 Gays from the date of this decision 
to file cpposing papers. Othexwise the motion will be 
granted. 


WVABSSA has a membership of approximatcly 300 New york 
City public school administrators and supervisors. 

Its purpose is "the attainment of an effective education 
for black children in the New York City School System." 


ASPIRE is a nonprofit corporation "“dovoted to ,the 
improvement of tha Pucrto Rican communities of the Uienrea 
States through education and Lleadershij peta can 
"NSPZRA" iu the Spanish word for "aspiving." 


The PEA is a nonprofit corporation, chartered in 1899, 


in order “to sacure and maintain the highest possible 
standards of public education in the City.at or York.” 
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N.Y. Educ. GL. §$2569, 2590-3 (1), (4) (b). (4) (4). 


Maeleqeaia of Quis Mercado to Board of Geeminers, Nov. 3, 
HO10 mreri oe 3 to derencane Board of Examiners’ First 
Supplemental Neamarandam of Law, received Nov. 6, 1970. 


Sea Court Orders of Decomber 295, L970, February 16, 

TO ere 19,7 LO 7 wand Aprinh 25, LO71. Poe 

Plaintiffs conteadad, inter alia, that tha Aiscriminatory 
freces or’ the examinations were and are well known to 


e 

the lacks and pucrte Ricans. Hence there Was a Met Li 
effect" on theizr taking examinations.  Though~we 
ordecca these statisties on "withdrawal" and Pee 
appearing" to be taken tor the sake of completensss 

we place no relinnace on this arqurent. Merely because 
someone thinks an examination is discriminatory is not 
proof that the oxnmination is in fact Giscriminatory. 
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Wa have based our conclusion on tha statistical evidence, 
notoon “attra deh farward moval and constitutional 
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Beicreecic. eancon Ve. Hansen, EF. Supp. 


(GIN AcuLOn abo 2-66 5..May 251.0715 -islip opinionsat Se 
We are not here dealing with simple arithmetic, CL. 


Reynojas ve Sis, 397) US. 5337 (1964) C*one mac, one 
VOC jo neue with ie gonetning approaching "constitutional 
CarcuLiuse a. : 


of thse candidates jdentified as Puerto Rican only. 
27.5%. passed; of the candicates identified as Black, 


S 
31.5695, passed. 


The one Black who took it failed; no Puerto Ricans 

teok it; and 5 whites took jt. Four failed and the 

Last one withdrew, which jin effect meant that he failed 
because fae could not successfully complete the examination 
process 


See Affidavit of pr. Jacob Cohen, Gated May 13, 1971, 
fo ay ator oli at of these nine examinations. 
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Zhe 


aus 


masse examinations are: 


oni 


Assistant to Principal, Day Flementazy SonooL »- 

4/65, PR-03 
Superintendent of Horne Rceonomi.cs, 6/67, Pr-12 
Superintendent, Barly childhood, 2/68, pr-20 
“Supervisor of Art, 3/68, PF- 25 
Supervisor of Music, 5/68, "BRRZE 
asaietant Principal, Junior Wign School, 9/68, PF-43. 


mha sources of thess statistics, which have not bee 

dispute by defondants, axa set forth in detail in 

Piaintifés' Memorandum Filed Sapt. 24, 19707 pp. 3-4, 

n.2, a8 supplemented by getter of :Ligabeth 8B. DuBois 

to the Court, dated June il, Le 7s 

professor ia yy. Thorndiite, Teachers College, Colunbia 

Univergity; Dr. Marvin Sontag, Associate professer of 
paychology and Sa uRRe Sa magchers College, Columbia 

Univers! Bee Associate Professor Aaron Suss Carton, Stave 

University of New york) Dr. ieiu Kayn Carton, Professox 
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fee Pe ital paychology, Hofstra University. 


1961 Examination for principal, Nay Piementaxry. school 
'64, Of thea folizcwing characters in the 
nuxsery vhyme, WHE BURIAL OF POOR 
cock RODIN, the one who killed cock 
Robin is the 


elias 

2 seer nTush 
3. Bull 

4. Sparrow" 


1965 Examination for ps sistant principal, Tunioxr Tigh School, 
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i ee Ve, GOU a Little List, from tha Mikado 
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ia sung by 


L. Nanki-Ppoo ae Peel 3. Ko-Ko 4. Pooh-hah 


"912. Arthur Sullivan of the team of Gilbert and 
Sullivan, wrote 


L. Gypsy Love Song 9. The Lost Chord 
3. Ah, Sweet Mystery 4. A Kiss in the Dark 
of Life 
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"918, Which one of the following violin 
makers is NOT of the great 
triunvirate of Cremona? 
l. AwAtL 2. Stradivarius 2. Guarnerius 
4. Maggini" 


1968 Examination for Assistant principal, Junior Yigh School 
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[oo ING autor or Dots worth is also the author of: 
ie ae PME Leg. ! 


} 2. Himer Gantry | 
a7 renee Kemone _ | 
4. Mrs. Da i Llowa v | 
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"74, The author of Tender is the Night also wrote: 
1. The Great Gatsoy 
Zen BiCuUes ACLs: 
athe Sun Also Rives 


e Sanctuary 
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"75, A contemporary play in which one of the 
characters seems to turn into a rhinoceros 
Was written by: 


1. Backett 

2. Pirniter A 
3. Tonesco 
4. Shaw" 


“HORJECTIVES OF ELEMENTARY EDUCATION 
Cohetkase 


Character 
Our American Heritage 
Health 

Exploration 

Thinking 

Knowledges and Skills 
Appreciation and Expression 
Social Relationships 
Economic Relationships 


wk w & & 


_ -> - oe 
| ' _ ae 2 - 
; 7 a 7 a > - 
7 io 
. — - 
So ee 
5 — ar - 
— 7 as 7 
7 
= 
- - 
Pane 


tr ayox zy “his 4 ONT T a 
LEVELOPING A LEARNING EXPERIMNCA 


Rice 
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Raa a finesy 

Trnutructional matexiais proviue 
ee out axkpexrstence 
Evaluating the expirience 


"“INTS OF LEARNING EXPERIENCE 
U.5.0- 

Unit 

Short-term 


Ongcing (centers of interest) 


"VARBAS FOR EVALUATION 


Interaction among children 

Atmosphere of clasgroom 

es terLlals 

Status (health, social, interes 
shievement 

Methods and procedures 

Experiences, worth of 


USEC OF EVALUATION 

Pragg 

Progress and grade placement 
Reports to parents 

Analysis of pupil difficulties 


Guidance 
Grouping 
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Planning of standards and rules 


Environment, improvement of 
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ea Chere lees? Bia | 
Youching, improvement of 
CONEeGrence 

Bielysisa of difficulties 
Guidance procedures 
Evaluation and follow-up | 
SelLf-control empha ska” 


The move vcd has net adduced statistics as to the race of 

the GASmMLnNeXrsS ov examination assistants who have conducted 

the oval examinotions other than to observe, at a recent 
Page soot Loe Gms Vato, ec CL amos cimately 200 persons 
serving an examination assistants over 30, or 15%, were 
Black or Puerto Rican. 3 


Furthermore, the vraclal statiatical survey is not broken 
down according to grades received by candidutes on the 
components of examinations (1.e., scoves on writton, 
essay, short-answer, oral, appraisal of recoxd, etc.). 
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FEDERAL EDUCATION REFORM FOR THE POOR: 
WHOSE PRIORITIES ARE BEING MET?” 


Jerome T, Murphy 

Center for Educational Policy 
Research 

Graduate School of Education 

Harvard University 
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*Draft, for comment only; not for quotation or publication without 
permission. Part LIT only is reproduced herein. 
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THE ADMINISTRATION OF TITLE I: FEDERAL BFFORTS 


It is beyond the scope of this paper to describe in detail the 


administration of Title I by USOE. The initial problems of reorganizing 


of recruiting 'new blood," of staffing the programs, and of 


writing the regulations and muidelines ha ave been amply and dequately 


covercd by Bailey and Mosher in their book, ,ESEAs Ther) Office of Educa- 
Se 
x ¥ 


tion Payinus ters 5a Law. . Some observations, however, are im order. 


Arter ey 100 years of efforts to obtain general federal sup-— 


not surprising that the 


fF ESEA was viewed as a tremendous breakthrough. Tee~tew-reeog= 
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mented. The reformers involved in the development and passage of ESEA 


for the most part were not involved in its implementation. They went 


on to the development and passage of additional legislation, while 


administration of ESEA was tured over to lower levels in the 98 


federa: 


year-old USOR, This staff had virtually no impact on the development 


of Title I, and would have preferred more traditional approaches or 


general aid. The agency had had no experience Witil ¢rants-in-aid of the 


size and scope of Title I, ner had it ever been called on to write "basic 


criteria" governing the epproval of projects. Herculean error Loerie 
. : ‘ i iN 


made to bring in new blood and make the agency responsive to its new and 


and the agency did change significantly. Never- 


different responsibility, 


theless, the “old guard," if not always controlling polmwcy, were ie ones 
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cisions setting the tone of the federal operations. Cf 
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Apart from this, however, USOE floc es)not Re 257cenough people 
< : Peet, 

Ses ~ 3 ei Se vi) ls ty - . . : af 
to monitor effectively the prograntes +? Title 1 is" adminustexed (by, tie Lik 
fi 


Division of CONDON aD Education in the Bureau of EBlementar y and 
‘Secondary Education of the USOE. The Division is divided into two 
branches-~-QOpez rations and Progran Development--and has 14 professional 

baat lof ae 
employees with responsibility for Tatie J.™ Moniterang as carried out by - 
mmeasdesk OfLiCers 37) the Operations Branch. Although Title I policy 
Bicesciuusual ly ar higher levels, the area desk offacers are the link with 

: SES 


the States and have day-to-day responsibility to assure that Stat 


follow ing the law, regulations, guidelines, and basic criteria 


uy - 
Jnererare three arca desk officers. The one whordealsmarn oe os 
Massachusetts has responsibility for 23 other states, Puerto Rico and 


oe Virgin Islands. In addition to his Title I responsibilities, he has 
Neen spending’ es two thirds of his time working on other pro- 
feerset tie Bureau level which have practically nothing to do with Jitie 
J,. The desk officer has no assistants and spends a substantial nar of 


hice) .clew ime drafting replies: to, Congressionalemait. picts: 


he could use at least four assistants to provide the technical assistance 


e =a 
~~ 


to s cates Bhat he (thanks asrecessery . 

ineacdi tion; the USO stati takeya passive mele walt respect to the 
states, The Massachusetts desk officer described his relationship with 
the Pe chesetts Title I Director as “very nice." In the’ six months pre- 


ceding the interview, they had met ether once and talked occasionally 


on the telephone. The area desk officer views his job as one of trouble- 


shooting, answering complaints, and providing service, toxthe-states. He 
‘does not want to provide leadership, nor does he view himself as a pro- 
gran "monitor" in the sense of being an enforcement officer. Ve sreadi Ly 
admits that he does not have the time to know what is going on in his 
States and thus is dependent on infomation supplied by state ae 
Peas to whether they are enforcing the Jaw. He finds the onired staff 


© 


Situation frustrating, not because he cannot monitor the states, but 


because he cannot give them ass sistance, 


The prevailing Gee eRe ae NEA G described. by. the 


Chief of the Operations Branch in the Division of Compensatory Education, 


Meounes 0ecli wiih the provram since its sta 


f 
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aiLe ol sloman Ser V1 Ce: oriented program with pre- 
determinéd-amounts for the states. This sets the 
draiienwOrk Wiere, the States. are enti tledsior ie 

Honey. Other than makine sure, States courtiers: 
money and making sure it was spent, there was no 
sole for the*Ottice of Education. 1 don’t know 

anyone around here who wants to monitor. The Of- 

fice of Education is not investigation- oriented, 

never ee been and never will be les 


Thevareavdesk operation is. “notithesonlytrespect aniwiich federal 
administration of Title I has been weak, Since the beginning of the 
program, »umcsen evaluation has been high on the list of federal rhetorical 


Pevorities,) but plow on) theclistiof vactual nUSOr priorities. Fieateatone 


foubthis are many. They !include fear of upsetting: the federal<-state balance, 


Meco troniithat:littlesexpertase existed atthe; statesandiilocal levels” to 
evaluate a broad-scale reform program, and fear of disclosing failure. No 
males 


administrator is anxious to show that his program is not working. 


The matter is further complicated by the Lack of agreement on what 
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would prove whether Title I is "working." This ees ie stems From 
“covert disagreenents over the relative Ege RE of Title I's several 
purposes. These include breaking the federal aid barrier, raising 
achievement, pacifying the ie building bridges to private schools, 
and providing fiscal relief to school districts. Depending on one's per- 
3 spective and priorities, Title I may be or may not be working. If one 
views the program primarily aS a venucle to provide tiscali rel iet 701 1a 
“city school system, achievement test scores are hardly an appropriate wa ay 
to measure success. The program 1s successful if) fiscal col lanse 
avoided, Nevertheless, the legislation calls for achievement tests, and 
ii Objective test scores show that children are not gaining in achieve- 
nent it makes 1t aifficult for Congressmen to justify their continued 
Av th, A Sept yep ey 
Support of the program, Jmn-eddi-ti.on, it is politically dangerous to be 


opposed to program evaluation. Therefore, inconclusive evaluations are 


r : te 
Polsiically acceptable, although they may provoke yietor1cal wreck an 


the Congress, and p®oregstons ef exasperation in the Executive agencies. 
Another important area of federal responsibility involves the 
I 


federal audit reviews. These @ are conducted by the HEW Audit Agency, ae 
cae purpose is to determine whether funds are spent consistent with 
the purposes of the legislation, the regulations, and the guidelines 
these reviews ee fairly comprehensive--ii fact. they ares (ie One y id 


sek investigations of Title I, operations at the state and local level 


Whaca HEW undertakes. Since 1965, audits have been ccnducted in twenty- 


four states and the District of Coluwubia; two have been conducted in Mass- 
GA 
1 een ~ite are alwave referrer to thenlbivrre1s: : fo a yy 
achusetts. The results are always referred to the Division of Compensatory 
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We According to the Martin-McClure study of Title I: 


The audit reports have brought to light numerous Viola- 
tions of the law and have recomended that millions. of 
oe dollars be recovered by the Federal government. Yet in 
only three cases has the Office of Education sought and 
received restitution of fimds al leca Lives enue be es Gggor car 
‘Even in the most, flagrant cases of unlawful use of the ae 
money~ ~the two swimming pools in Louisiana, for example-- 


Brie Orrice Of Ne esis failed to act x 


USO Title J administrators have known about the alleged viola- 
ions: Sanice 1966, but they rarely acted on them. ‘There have been 


Severe! reasonsisor this, First, in the early days! theres wasepressure co 


é 


4- 


get the program moving quickly and to get federal-state relations off on 


the Tight. foot... ‘There was a Netoral tendency to overlook alleged mis- 
‘uses and accentuate the positive. Second, there was tremendous pressure 
on program administrators to generate statistics on the number of schools 
involved, the nunber of ee: affected, and so forth, so that the Ad- 


4 


Ministration could demonstrate the program's success to the public and 
Congress. Third, there was fear that if USOE pushed too hard the Con- 
meress would replace categorical programs with general aid, in which case 


Woe would have even Jess influence. The political costs of-sceling retum 


5 


‘ok misused funds, for example, (which the states viewed as "their money) 
had to be carefully weighed, particularly when there was a high eg ae, 
of not getting the money back, USOE staff remembered well the ee ee ied 
Z > ¥ “oO 
veto in October, 1965 of Commissioner Keppel's attempt to cut off funds | 
_ ay 3 i s 
Promechicago,.for Civil Rights violations.” 
Most important was the fact that particularly 1iy the program's 

: 4 . - J, i pre 4- 7 5 VCE | 

early days, federal adwinistrat ors were working diligently to build a vocal 


ere, 


Pe hey Ta AS oH EN ee ehh ten is one thing t “oe ¢ 
and powerful constituency for their progran. It-is one thing to urge a 
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state to follow certain criteria, but it is all together different to 
accuse it. of misusing funds. USOE administrators re cognized Theat regard- 


less of how much a particular Congressman might criticize waste and 


misuse, va pee OCCUT red in his district his response would be different. 
The adninistretors nee ae politreal support MPO ici maa ale and saw 
aperessive follow-up ee one audits as undermining that support. Morton 


Grodzins puts the problem neatly: 


. . « the undisciplined [political] party system impels 
administrators to seek political support for their pro- 
grans. The parties do not supply this support, and ad- 
ministrators and their pee ‘cannot survive without 
eeerenree CES sityation] makes the administrator play 


political role.¢ 


iy 


tx. t 
egrdus 2S these political considerations inhibit Pederal compliance 
: Cleat yan =. 
activity $ samileey USOE's need for political support/limits its ability 


LO Cxercise leacersInp in Title 1... This iS" bes cxemp iia ner. 


‘ 


attempts to establish two basic criteria--one governing the concentra- 
i eee FO hehare 
Ot C9 : oor f te = + & rd een 5 ail gt. . 9. A 
tion. Of funds and the other calling for the éétablishment of localiado"™ 


VesOiy Councils. One of the critical issues addressediiny tie Origine? 
sab j ines was the tration of limited resources for ma lamitec 
mmole lines was the concentration o UML CeCd VESOuRCese Or ein toc 


nuathe merorestucents.  USOE officials believed that it tities lowes oshave 


any impact, the money could not be spread thin. The original provision «7 
eC Fol! be Bs: F 
PIDs tae Tae mber of childre ved could 
iaecne drat guidelinesystated that the number of children served covid 


be no greater then the mmber of children in the districercomicd under 
the poverty formula. This effort to concentrate funds met with strong 
cee oral from both the Congress and professional interest groups, - 

who argued that the standard was not consisten 
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lines and regulations. In November, 1965, the word came down fron Con- 
“G2 & 


- 


missioner Keppel to "slenderize' the documents’ The concentration pro- 
vision was removed from the guidelines. This defeat set the stage for 
the implementation of future standards, 


* pie (Alay x4 lan) a . oe . . e- 
On Apral 14, 1967, the USOE issued its first set of basic cri- 
teria, responding to what the memorandum described as a "definite need" 


ex Ont . > . . VIL sl 
for states to ay specific criteria in approving local projects. The 


memorandum proposed eercriveriacand aR thee "a supporting statement of 


ther types of evidence or Hey: ‘tions that the applicant's proposal Enola 
< ZH 
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contain to show that it meets the criterion." The criterion regarding 


concentration simply stated: 


Tatle J services will’ be programmed so that the services 
provided will be concentrated on a limited mumber of 

a. 3 “0 

CHiorent. = ; 


The supporting discussion, however, established a new standard: 7 


HE 


The investment per child on an annuel basis for a program 
of compensa ee ory educational services which supplement 

the haace s resular ees should be expected to 
equal about one-half the expenditure per child from state 
and ocaqefiimcsefor the ee Srepular school pro 


£ rom, ats 


Exactly ten) days later, under ‘Congressional press ey ine UsJE vis- 
Sued’ a 'clarifying'' memorandum, retreating from the thrust of the original 


memorandun., Jt re ead in-part: 


Phencriteria staverents are. the requirenents to be met, 


whereas the discussion matter provides guidance in meet- 
Thies Md pves wemevine wets tlie should be expected, of course, that 
the discussion guides, pay not be fully ea plicable to every 


project application. £/(inphasis al added )/ 
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Under the terms of the "clarifying" memorandun, then, the new concentra- 
tion standard provided only "guidance" and was not eS applicable to 


every project application." Thus, within ten days the new standard had 


been rendered impotent. 


Not satisfied that funds were being adequately concentrated, the 
USOE issued another memorandum on November Z0R 1968 Afocused specifically 


on improving the quality of Title I. The draft memorandun that went to. 


‘Commissioner Howe's desk for Signature Sheltie iby ealded Ole Cie eain- 


plementation of the concentration standard by 1970. At the last minute, 


under me ene aes pressure, the draft was pulled back py tho pone Gr 


sasha, 6 ETSI cael nent at} 
Elementary and Secondary Education sov-the (Uso) and revised. The concen- 
tration standard was replaced by the hastily drawn statement: 
Plan the program so that by 1970 the average Title I 


epencioires per chaid i hee priority are i is raised 
COeaesteniticant | level. ea) ? (Emphasis added. a 


Nowhere in the memorandun is “significant level" discussed or defined and 


howhere is the previous standard mentioned. Thus, a memorandum which had 


begun in the Division of Compc nsatory Education as an attempt to accomplish 


greater concentrat jon of resources emerged from the bureaucracy wath no 


CAS even eas ‘guidance. A similar pattern exists am federal eiiorts 


coer ec equire Title / Yoeet advisory councils. > 


ae 
ae oe ——— or 
See ane ec ee 


Gael mens ae inning of the program, USO 


(act) 


3 has sought. to involve 
parents in local Title I programs, on the theory that the more parents 
were involved the better their children would do.in school. In general, 
however, the USOE has been unable to enforce this notion on the states-— 


= . aN : Saat oN if SAAT AS aa ee 19 bes cnr 
in fact, the history on this point 1s a series of reverste. ‘for the USOE. 
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The story began when the first set of basic criteria was issued 
I 
by. the -USOr om April 14, 1967 / specifica lly calling for parent participa- 
tion in Title I programs. The criterion was not specific on the nature of 
a. ; EX4 f 
this participation other than to say that it should be "appropriate.'' ™ ba 


The second SeisCiebaoic Criteria (issued on March 18, _. | went a step 


further. It called for the involvement of parents 


in the early stages of program planning and in discus- 
sions concerning the needs of children in the various a, 5 
eligible attendance areas. 3// > 7 he 


Four months later (July 2, 1968), the USOE issued a separa ate memorandum 


focusing on community and parent¢cl involvement calling for the establish- 


ment of a formal:-mechanism, vex.parental.nvelyearent. The memorandun 
2 ed Dok: 8 : f , 
“ “f oxy ata oo mf bates e&% oA Yh veRO 
stated that geaeas 
wo  Cachi Title J applicant. must have an appropriate ue 
organizational arrangement. ‘This means, in effect, 


that local advisory committees will neod to beses stablished 
for the planning operation, and appraisal of a compre- 
hensive area educational program. 22.(Emphasis 


added.) 


Ne 
as 


This aroused considerable concern. It was one thing to discuss parent 
involvement, DUE cu,te enoiner £6 Cali for fornal committees which could 
be identified, counted; and perhaps exert some INL WenCe Ovemetic: pLo- 
gram's direction. Many educators viewed these committees as a threat to 
eal Hi 
professional control. 
Seventeen days later, under pressure fro. anteresi= eroups . oce. 
educetors and the Congress, 2 clarifying memorandum was sent to the Chief 
nd th ¢ 


State School Officers, retreating trom the previcus position. The new 


memorandum stated: 
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Wiest instances it will be advantageous we a local edu- 
cational see nmmittee, 
ee Li Sone Bt an cées however loca 1 yee may 
favor other arrangenents, Meese Whatever arrangement 1s 

: Nemeceet ced pom, it “should be one which your office, in the 


Jight of its understanding of the local situation, finds 
piikelweto be effective, . . . 334 
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deemrec G.. Lie: USO told the States to do as they pierced. then asked 
apoUlmLierStatus oF local advisory committees in Massachusetts, the Uso DE 
area desk officer for Massachusetts stated: "Frankly, I've heard sasateey: 
_about then, Haven't heard any complaints.! , 

in anatGecsabon es Gee, Jack of implementation of Jocal 
advisory SU eiccs, Tie Division of Compensate tory iftmen ren (not es 
opposition in USO!), convinced the Nixon Administration to recommend that 
Jocal advisory connittees for Tithe: ibe explicitly included in the law. 
The recommendation was made and the provisions d by the ‘House Comittee 
on Education and Labor. It was dropped, however, during floor debate by 
the House of Representatives on the 1969 amendments to ESEA because of 


strong opposition, particularly fron Southern Congressmen. The bill which 


oe a el TOUTE AAD Te, 
emerged from the Congress rec 13 ires only Ge encouragement’ of parent<} 
e / | Be 
Pe & ies : £3 Pay P Fe a be 3 Ue ia) oe va 2) ae 
partreipetion, le peire bees iever, 


Thus, with the provision's repudiation by the Congress’, the federal 
administrators! attempt to strengthen their. hand beekfiaed. This defeat 
“made it clear that USOE lacked the authority to require local advisory 


i | 


committees under their basic criteria provision. Given the Congressional 


Stamp of disupproval, .greeing With the criterion have 


Even More reason to simoly ignore it. 


Bane chronology of federal efforts to establish Ss. 
ny f bis b-t% é 424 


ee EY 


\ 
after time local and state educators, 1 cheb gear Congressional inter- 
“Leu ek es Cock (hut ¥ ; : 
vention, were able to wetkect their priorities, in $ federal directives, and. 
Miles jae as Cents ; 
“ase -—tesults—dahite federal attempts to apply leverage, en-the-cducation 


A new ingredient. was added to=-Ghe-nevieremiee last Summer phen erers— 


LE hs i Ce 


when it became clear te-the- USCE=a Cnaniséma toms that! the ene in-McClure 


Study would soon be releascd, based on the multiple misuses described 


etnies EW audit reports, Xather than a momorandwn fron USOE the - 
apie Sip 
States talking about USOE carne its energies to serving your needs ,'! = » 


a "Noet touch"! Gore aat med «Jui. 3 1969. to the Chief Scrat oda ne 
de vet coud! eee dated July 31, 1960, to the Chief StaterScice: Ortaca rs. 


— 


sta t ed: PE maacennres 


Your agency should insist on compliance with the cri- 
teria and should not hesitate to reject a project that 
topieetOgieet, the criteria, #.. .skachse state educational 


agency should adopt a plan and schedule Visits 20n | moni - 


toring local Title I programs. In checking on local pro- | 


gram operations the State educational agencies should 
take appropriate action ae there is any evidence indi- 


Caciivay TO LAatVONnS ti. =! [Emphasis added} #77 x 


It 1s interesting to note that a memorandum issued more than four years 
> = se ee on cee ee ees Me rina aie (eee, ee 
aiter the passage of the law is asking the states “to adopt" a plan fox 


monitoring Title I. No doubt this reflected the status of monitoring 
in the states, as well as USOE's past reluctance to urge such a monitoring 
me Lan. 


At first it looked as though the Martin-McClure st udy might be 


4 : 
tederal Food, 


USOE's thalidamide. Just as the 1962 fmendments to the }e 


Drug and Cosmetic Act probably would not have been possible without the 
rug a 


; 2 Sn Te 

tragedy associated with the ehalicemide babies, the balance of political 
oe | Wy peo - ) 4p actly, Tadoaa ye 

power was temporarily altered by the Martin-McClure study. Federal of 
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fier eioeccce te preater intluence: by issuing new requirements for states 


and localities. In fact, on February 20, 1970, USOE revived and strengthened 


a long-ignored regulation requiring com pare Hy ii state eand= local expen- 


> a a4 = e ows Mroa ee iT) Aa . . 
ditures between Title ] T and non- aes J schools. Shortly after this regu- 


heer Erie). 2 
Jation became public,y Congressional opposition developed on the grounds 


Met iaceuceweas CONLUSING, unworkable, and would lead to federal interference 


jn local school policy. ‘The House-Senate Conference Committee which was 


considering the 1969-70 amendments to ESEA suspended the comparability 


requirement for several years. In effect, the Congress granted states 


“ ue uber ste the 
amamlLocalsuies at) least a temporary rewieve from ecutivey ‘enforcemen 


geri yiles., 
This episode n icely illustrates the context in which USOz officials 
operate. They are indisposed to compliance ACTIN Les, to beoin Wath, 
but. even if were this: not the case the staff to operate an ee ere com- 
pliance program does not exist. Furthermore, even if both the staff and 
the will were present, there is only limited support in the Congress. 
Most federal legislators are sure to be more responsive to the wishes of 
State and local school officials than to the desires of bureaucrats in the 
Executive branch. As a result, the Title I program administrators are 
eed tomact as though their main constituency Jes sine cic SOS and 


> 


the state and local school systems, rather than among the poor pe sople whose 


. 


children the legislation is supposed to assist. AS ong .as) enere areeno 


oN counter~pressures~~in the Congress and at the state and local 
Leve 1--federal. officials will be "relatively powerless 10 emtorce Aiea y 
standards on state and jJocal school Systems. Either they wilt not trysto 


enforce federal standards, or t! 
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On Neighborhood income adjustment 


The defendanta are apparently arguing that when a school receives 
children bussed in from another area it is in effect serving two 
areas, and the median income of the area in which the receiving 
school is located should be adjusted accordingly. Although we 
think this argument is specious, for reasons we will discuss later, 
we must confess that we are unable to follow the reasoning of 

the argument detailed on page 22. 


They say, and we quote "For example, if a receiving school with a 
total enrollment of 400 pupils were in a neighborhood with a 1959 
median imcome level of $10,000 (but) was receiving 100 pupils by 
bus from an overcrowded school in a neighborhood with a 1959 
median family income level of $5,000, the 1959 median income level 
for the ceceiving school is: adjusted to yS8./50, 01 510) 000) pins 
Sone plus sco ,O00LGiIiVidced by foun." 


What they apparently did to arrive at the figure of $8,750 was to 
subtract from the median income fiugee $10,000 one fourth of the 
median income figure of $5,000. Quite apart from the, fact that 
one cannot add medians in this way, the reasoning is faulty. The 
factor to be used in determining the proportion of the sending 
area's families to be added in would be what percentage the bussed 
children represent of all school children in the sending area, not 
the percentage they represent in .the receiving school, because we 
are talkmng abgout neighborhood income, not parent income. 


For example, 65 children are bussed into Fillmore, where they consti- 
tute 49 percent of totild enrollment. Whexexaxmxkkeyxf£xumz What 
percentage do they constitute of all pupils in the sending school(s)? 
They are bussed in from Moten, which has an average daily enrollment 
of 1,243.8/ 8, so the bussed pupils represent 5.2 percent of the 
student body of the sending school, or roughly one twentieth. The 
table on page 22 shows the 1959 income level for Fillmore of $9,780, 
adjusted down to $7,544 (NOTE: however they got this figure, it was 
not by the method shown in their text, nor was it done as outlined 
above. )However, if. one were to subtract one twentieth of the Moten 
area income from the Fillmore income, the result would be $9,257, 

a reduction of five percent. 


WHAT IS WRONG WITH ANY METHOD, WITH THE VERY CONCEPT ITSELF, OF 
ADJUSTING THE RECEIVING SCHOOL AREA MEDIAN INCOME BY SOME FACTOR 
DERIVED FROM THE SENDING SCHOOL AREA MEDIAN INCOME? 


Tf the receiving school were to serve all the pupils in the sending 
area --that is, if the area were changed -- then obviously we would 
need to recompute median income for the area served, but this could 
not be done just by adding the medians and dividing by two. However, 
the receiving schools serve only a small proportion of pupils in 
the sending schools, and are doing this not in a voluntary erfort 
to reduce inequities but as a result of court order in order to 
reduce overcrowding in an equitable manner. The inequities in per 
capita pupil expenditures still remain, bussing or no bussing, an d 
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on bussing 
There are two assertions we do not cha llenge: 


1. When the excess children are bussed from an overcapacity 
school to an undercapacity school it changes the enrollment 
figures; 


2. Bussing costs money. 
However, we would make two further points in this connection: 


1. When children are bussed from an overcrowdwd school to an 
undercapacity one, the per capita mem costs go up in the sending 
school and down in the receiving school, but in spite of the fact 
that 1,500 children are being bussed the same kinds of discrepancy 
still exists between receiving and sending areas; 


2. There is no justification for adding in the actual, costs of bussing 
when computing the per capita expenditures for individual schools, 
either the receiving ones or the sending ones. Bussing is a make- 
shift substitute for new construction, and should be assigned to 
central administrative costs. 


Therefore, in answer to the comment made in the press that equalizing 
per capita expenditures would force an end to bussing, we would 

say that the evidence indicates the contrary. Bussing can certainly 
continue within the limit of a five percent variation in individual 
schools from the city=wide average per capita pupil expenditure. 


On the five percent variation 


We eee se betteve-the-court advanced this figure of f@ve percent 
with the idea that it represented some absolute and perfect figure. 
Perhaps the school administration can demonstaate that 6, or 7 or 
even 10 percent is) a better figure. We are amazed, however, that 
the administration is still attempting to justify variations of 26, 
30, 40 pwrcent and more, with average per capita expenditures in 
spme schools still more than twice as high as those in others. 
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the issue we are facing is that in spite of the fact that some 
few schools in poorer neighborhoods have had their per pupil 
expenditures greatly increased, some 40 percent of schhols:-in 
neighborhoods of less than $8,000 median income have per pupil 
expenditures below the city average, while only 25 percent of schools 
in neighborhods of $8,000 median income and above are below the 
city average 
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CHART D: D. C. Public Schools -- Curriculum Progress -- (Due Date 3/19/69) 
(1) English School Years 1949-41, 
(2) History 1956-67, 1967.68 
(3) Mathematics 


CHART &: D. C. Public Schools -~ Curriculum Progress by Subject Areas ~~ 
-- (Due Date 3/19/69) School Years 1960-61, 
1966-67, 1967-68 
CHART F: D. C. Public Schools ~~ Books per Pupil, by School and Date of 
Publication -- FY 1969 -- (Due Date 3/19/69) 


Chart G: D. C. Public School Libraries -~ FY 1969 -- (Due Date 3/19/69) 


DEFINITION OF TERMS: Some terms will be used extensively in chart titles and content. 
For purposes of this study, the following definitions should be understood: 


"Experimental" and "Special Projects" include programs extended/funded to only a 


portion of the students in a single category (i.e., some ninth graders, one senior 
high school, etc.). 


"De C. Schools" ~~ When referring to schools in the District of Columbia, I am re- 
ferring to all schools equally unless otherwise specified. Elementary, Junior High, 
Senior High, Vocational and Special Schools should be listed individually by category 
on each chart. Should no information exist, list school and comment "no information" 
beside the name. 


"Track System" -- The track system imposed by Superintendent Hansen, segregated 


students according to rigid and individually distinct curriculums, basic( spec.academic), 


regular, general and honors tracks. This inflexible means of assigning children to 
one of four arbitrary learning levels extended throughout the students' school ex- 
perience. The "track system" was prohibited by law in June 1967. 


"Ability Grouping" ~- Utilizing the same curriculum by grade and covering similar 
material in each subject area but with varying degrees of complexity was not pro- 
hibited by the courts and is used fairly and effectively in many school districts. 
However, if groups of students in the same grade receive different courses of study 
within the same subject area, it cannot properly be defined as "ability grouping" 
but continues to subvert the law as a new form of illegal tracking. 


CONFIDENTIALITY: Since public education in the District of Columbia is supported by 
public funds, statistical reports are a matter of public record. Upon request, these 
charts should be made available to all citizens-union, educational and civic organiza 
tions, parents, teachers and students. If we require administrators to administer with- 
out support, teachers to "produce without equipment and students to learn without tools 
for learning -~ such facts should be made known to the public. ‘These charts will also 
provide excellent data for discussion in Congressional hearings on the 1970 school budget 
and on other matters. In addition, it is my hope that these charts will serve is a fore- 
runner to the development of a permanent annual "Report to the Taxpayers" from the 
elected Board of Education. 


BUDGETING FOR THE 1970 FISCAL YEAR: The newly elected school board is responsible for 
voting the 1970 budget (covering the period July 1, 1969 to June 30, 1970). Charts A 
and B will provide sisnificant information for a policy evaluation of the new budget. 
When these charts are prepared and submitted to the Soard members, attach the latest 
draft copy of the proposed budget for review. 


CONTINUING NEEDS FOR EVALUATION: Several additional charts are being developed to cover 
such topics fits WEah attendance, suspensions, drop-outs, (2) teacher certification and in- 
tegration, (3) buildings and grounds, (+) adult education, (5) special summer school pro- 
grams, and (6) vocational, educational and job-training in non-vocational high schools. 
These charts will be discussed during future meetings. 


I ask that you duplicate and forward this memorandum to all employees of the Board of 
Education, JI want to assure them of my cooperation and support in our joint effort to 
inprove the quality of education for all our children. I hope to visit each school dur- 
ing this year -~ and to personally acknowledge the many dedicated and able teaching and 
administrative staff members who heve continued to educate children even in the face of 
increasingly insurmountable odds. 


WISE Program 
M,1LN.D, 
Model School 


Amidon Program 
Anacostia Project 
Morgan Project 


Remedial Services 
Reading Clinte 


WOW - Trinity 
College - part= 
time urban 
teaching prog. 


Project 400 


a purposes of this report, “Experiments and Special Projects” taclude programs not funded/conducted on a city-wide bas 
expanded to cover all schools in the same catagory (f.e, jun high schools), the program must be identified 


has not been © on 
one or more schools ({,. model schools) but not extended throughout the public school system must also be 1 


Programs involving 

Funds -- regular budget funds (funds appropriated by Congress), plus Federal funds under NDEA, Impact Aid, and other spectal Title 
administered by O& (HEW) are included in the annual budget. Foundation funds, personal contributions and other miscellaneous 
are included under "side budget funde” ~~ "side budget funds” are not reflected in the regular annual budget, 


lees copies of written evaluations with completed chart information, 
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PUBLIC SCHOOLS OF THE DISTRICT OF COLUMBIA 
Washington, D. C. 


BOOKS PER PUPIL - FY 1969* 
By School and Date of Publication 


CHART F as 
Foreign Composition 
Math. Texts History Texts Language Texts Reading Texts Literature Texts and Grammar Texts Science Texts Social Studies Texts Dictionaries 
**Total No. | Published; Published | Published | Published | Published ; Published | Published | Published | Published , Published | Published | Published Published | Published | Published| Published | Published] Published 
h through through after through after 
Name of Students through through after through after through after through throug 
School Date 12/31/63 12/31/63 1/1/64 12/31/63 1/1/64 12/31/63 1/1/64 12/31/63 12/31/63 12/31/63 12/31/63 1/1/64 12/31/63 1/1/64 


*Not including library books (Chart G provides information on D. C. Public School Libraries.) 


**In this column list total no. of students at some point in time during FY 1969. Indicate date. 
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in the process of being acquired by a varie- 
gated holding company, Gulf & Western 
Industries, as a means of escape from a 


struggle . with dissident shareholders. 
Metro-Goldwyn-Mayer, Inc, is beset by a 
similar fight. The basis for both these 
attacks has been that the two managements, 
set in their traditional Hollywood ways, 
have not exploited their assets as fully as— 
for instance— United Artists, It is symbolic 
that, in its effort to modernise itself, Para- 
mount has had to remove from its board 
Mr Adolf Zukor, last of the real old-timers 
—at the age of 93. Metro-Goldwyn-Mayer 
is likely to go the way of Paramount and 
avoid rape by a convenient corporate 
marriage. 

As to the remaining film producers, two 
at least (Warner Brothers and Walt Disney 
Productions) are family-controlled and the 
main question mark hangs over the 
Twentieth-Century-Fox Film Corporation. 
In the last three years this company has had 
a remarkable recovery under the Zanucks, 
father and son, and from the disasters of 
Cleopatra and other over-expensive pro- 
ducts, But with United Artists showing the 
way, even the Zanucks may be glad to get 
under some larger corporate wing. For 
taste in films goes in cycles and all con- 

“cerned are fully aware of their ignorance 
‘of what the public will turn to next ; after 
all, when Mr Cary Grant says that he is 
giving up romantic parts after thirty years, 
no monument or point of reference can be 
said to be fixed. 


Faulty model 


FROM A CORRESPONDENT IN 
WASHINGTON, DC 


The District of Columbia’s School Super- 
intendant, Mr Hansen, spent nearly fifteen 
hours on the witness stand last week in the 
Federal Court of Appeals. He was answer- 
ing questions about racial discrimination, 
rigid streaming practices and unequal ex- 
penditures in Washington’s publicly- 
financed schools, where 90 per cent of the 
pupils are Negro. One of the city’s more 
extreme civil rights groups had brought 
charges of discrimination under the Civil 
Rights Act against the School Board. The 
suit has dared to do what many in Wash- 
ington have been attempting to do by more 
conventional methods, to put the School 
Board on the spot in order somehow to 
produce decent education for the city’s 
children, especially the poor ones, 
Although the federal government has 


AMERICAN SURVEY 


been pouring money into the schools for 
over two years, the critics find that the 
poorest children are still in the most over- 
crowded and _ antiquated buildings. 
“School” has changed little for most of 
these children in spite of the spectacular 
work being done under special programmes 
for pre-school children and the changes 
taking place outside the classrooms—extra 
tutoring, more field trips and more psy- 
chological testing. 

Yet, two years ago, Washington, DC, 
was the only city in the country to embark 
on an imaginative approach to educating 
under-privileged children which had been 
suggested by President Kennedy’s panel on 
educational research and development. The 
School Board established a sub-system 
within the general school system to provide 
the autonomy needed to experiment with 
new ideas on a relatively large scale. 
Named the Cardozo Model School 
System, it included a senior high school 
and all the primary and junior high 
schools feeding it, nineteen in _ all, 
with about 20 per cent of the city’s poor 


children coming under the scheme ; 
Cardozo has long been noted for its 
hard-core poverty. The Model School 


aimed at producing the changes needed in 
the classroom, day in and day out, especi- 
ally for deprived children. It was to be 
the educational arm of the local poverty 
programme, supported by radically dif- 
ferent, as well as old line, social services ; 
the whole thing was designed to integrate 
slum children into the more prosperous 
society that now shuts them out. 

In the past two years the Model School 
system has tested five new methods of 
teaching reading and has tried to begin un- 
graded elementary classes and team teach- 
ing. At the secondary level two new attacks 
on that persistent source of failure, English, 
were attempted, one based on the use of 
paperback books and newspapers, to make 
reading interesting and the other providing 
a laboratory setting for pupils with serious 
deficiencies in understanding and speaking 
standard English. 

Needy college and high school students 
were employed as tutors in after-school 
programmes, with others acting as friends 
and counsellors to potentially delinquent 
elementary school children. A small num- 
ber of pre-school classes were run through- 
out the year and two widely acclaimed sum- 
mer institutes introduced teachers to new 
techniques ; these were based on the theory 
that under-privileged children respond 
better to things than to books, to informal 
question-and-answer sessions rather than 
to marks. 

Then why the criticism ? Most of these 
experiments involve only a small fraction of 
the children in the specially carved-out 
Model School System and even the success- 
ful experiments have been hampered by 
hide-bound administrative procedures. 
Teachers encouraged ‘to try new methods at 
the first summer institute returned to their 
classrooms with enthusiasm and $200 in 
hand for new materials. Half way through 
the school year their orders for unconven- 
tional supplies like mealworms and micro- 
scopes were still being processed. In another 
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case there was not enough storage space for 
reading materials used by the specially- 
trained teachers and half the allotted time 
was lost because other activities, including 
fire drills, were scheduled at the same hours. 

“We don’t want a Model School System. 
We want quality education for everyone,” 
said a moderate civil rights leader. An 
outspoken member of the citizen’s advisory 
committee for the experiment believes that 
it has provided a lot of bombast for the 
public and much foot-dragging behind the 
door, but that the Model School is still the 
best kind of tool for finding out how to 
change education for deprived children. 
“We've got to keep feeding the Model 
School ideas and yeil like crazy when 
tney’re ignored,” he said. Civil rights 
groups and others, like Senator Morse, are 
yelling too for changes in the whole school 
system right now, even for an elected 
School Board, before Congress goes home 
this autumn and before the city’s children. 
start school once more. 


States’ renaissance 


FROM A SPECIAL CORRESPONDENT 


The fifty State Legislatures are still com- 
monly pictured as the worst of American 
governmental _institutions—unrepresenta- 
tive, penurious, conservative, venal and sub- 
servient to special interests, But a profound 
change is beginning to sweep through them 
and interest in their potentialities is reviv- 
ing. Partly this is based on the reform of 
the Legislatures which has been brought 
about by the redistribution of seats ordered 
by the Supreme Court ; this is now’ com- 
plete in thirty-five states. Partly it is due 
to the realisation that the low repute of the 
Legislatures is largely the result of over- 
work, low pay and inadequate staff. 

It is also being recognised that, within a 
federal system, the answers to a great many 
of today’s pressing questions lie principally 
in the hands of these much-maligned state 
legislators. Many urban problems, in par- 
ticular, are to a great extent beyond the 
reach of federal projects and federal aid. 
For example, if new controls must be im- 
posed on the use of land, if new metropoli- 
tan agencies must be created or if new local 
taxes must be levied, it is normally the State 
Legislatures which must act, 

State legislation would be required, for 
instance, to implement most of the recom- 
mendations submitted earlier this month by 
the Committee for Economic Development 
(an organisation of leading businessmén) for 
a sweeping consolidation of the country’s 
80,c00 units of local government, This is 
one of a number of recent studies reflecting 
the growing understanding by liberal busi- 
nessmen and Republicans that there is little 
profit to be gained from simple opposition 
to Washington’s proposals for dealing with 
urgent problems. It is much more reward- 
ing, both politically and as a practical mat- 
ter, to enable the states themselves to deal 
constructively with these problems. 

The big private foundations, particularly 
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Judge Wants a Test of 


cal , SOG LARS 
id “im! Ss a ae > id | 
US. Appeals Court Judge J, Skelly Wright 


ruled yesterday that former District school super- 
intendent Carl F. Hansen and 20 parents of local 
school children have no legal grounds to appeal 
Its earlier school desegregation decision but that 


he'd let them do it anyway. 


Tn a 19-page opinion, he made it clear that he 
was allowing them to appeal only “in order to 
give the Court of Appeals an opportunity to pass 


Oine 


questions raised’’ in the controversial 


Hobson vs. Hansen case he ruled on as a Special 


District Court judge last June 19. | 
He said he ‘“‘emphatically rejects” Mr. Han- 


sen’s argument he should be allowed to appeal 
because the desegregation opinion amounted: to a 
personal attack on him, “It was rendered against 
the office and not the man,” Judge Wright wrote. 


He also rejected claims by Mr. Hansen and the . 
that they had a right to intervene in the 


parents 


ease because they were parents, educators, tax- 


oe 


payers or residents, 


. the matter is simply 


one of disagreement over policies, and suits do 
not lie simply to carry a disagreement into 


court,’’ Judge Skelly said. 


In allowing theny to appeal the desegregation 


ruling, he 


denied a.second motion asking for a 


stay of the orders contained in it which. have 
already resulted in sweeping changes in District 


schools, including 


abolition of the track system. 
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When Se appe: al is considered, Judge Wright, a 


member of { 
in on the ease, 


Appeals Court said he will not sit 


Mr. Hansen had been ordered by the Board of 
Edueation net to appeal the Wright decision on 


July 1, but on July 31 did 
resigned, 


Tuesday, Feb. 20, 1968 
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By ne Jewell 
Washington Post Staff Writer 


te Skelly Wright yesterday 
‘permitted former School Su-! 
‘perintendent Carl F. Hansen, | 
School Board member Carl C. 
Smuck and 20 parents of local} 
school children to appeal the | 
Hobson vs. Hansen case, which | 
resulted in Wright’s decision 
on equal education opportu- 


Judge Wright made it clear 
in a 19-page opinion that he) 
was granting their motion to 
intervene only in-a spirit of| 
judicial charity and to permit 
his decision to be tested in 
the Court of Appeals. 

The entire opinion is devot- 


See APPEAL, A6, Col. 4 
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ed to Ri atiie that in fact! 
neither the parents nor Han-! 
;sen and Smuck have € any right} 
ito intervene, 
Only on the final page does 


{ 


of Appeals an Opportunity to} 
| Pass on the questions | 
raised here . . . the Court | 
/grants the motion.” 

| The same opinion denies 
a@ second motion which as ked| 
for a stay of the orders con-} 
tained in Judge Wright’ 5 | 


| 
| 
| 


opinion of last June 19, That | 
Opinion resulted in sw eepi ing | 
changes in the Distrj ct school | 
‘system, | 


The opinion said 1 that Negro} 


| and poor school children w ere | 


| 


| 


ibeing denied “their constitu- | 
tional rights to equal educa- | 
tional opportunity,” 


“neverthe- | . 


SO anyway and then 


KH WASHINGTON POST 


Although a member of the 


U.S. Court of Appeals bench 
Judge Wright sat in the Hob- 
ison vs, Hansen case as a Dis- 
trict Court judge by special) 
designation and thus 
not sit on any appellate court 
panel that might handle | 


would. | 


jease at a latter date. 


On July 1, the Board of} 


Edueation voted 6 to 2 not to/| 


j 


| 


appeal and by a vote of 7 to 2 
ordered Hansen not to appeal. 


parents had filed their motion 
to intervene and appeal the 
decision. 


that since they had filed notice 
of an appeal he could not rule 
on the motion to intervene un- 
less ordered ‘to do so by the 


Judge Wright held 


ibe seen from their proposed 


isen that the June 19 judgment | 


Hansen resigned on July 31 
ust after he, Smuck and the 


Judge Wright then ruled 


Court of Appeals. 

This the Court of Appeals 
did on Dec. 18 and on Jan, 23 
a court: | 
room hearing on the questions. 
Wright wrote that “a sense 
of the inadequacy- of the| 
narent-petitioners’” case could | 


findings of fact and conclu-|' 
sions of law, which he then: 
went on to quote in full in a: 
footnote. | 

He stated that he ee | 
ally rejects” a claim by Han-} 


amounted to a nersonal attack | 
on Hansen, | 
“The decree has no effect | 
on him whatever — it was 
rendered against the office 
jand not the man,” wrote Judge 
Wright. | 
Wright also denied three 
claims by Hansen that he had 
standing to intervene because}: 
he was a resident and tax- | 
payer, .a citizen concerned | 
‘with local education and aJ} 


iprofessional educator con- 
iecerned swith education every-| 
where. 

The opinion stated that 
Hansen, Smuck and the pa-) 
‘rents had no legal grounds to! 
intervene and merely wanted | 
to appeal the deeision because ; 


ithey did not personally agree | 
iwith it or the Board of due | 
iecation’s decision to not to) 


appeal it. 
“Thus, the matter is simply | 


lone of disagreement over poli- 
cies, and suits do not lie 
lsimply to carry a disagree- 
iment into court,” Judgel 


| Wright wrote. 


the village VOLCE, April 25, 1968 
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Continued from page 18 . 
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: his tenms, of course, which does- 
_|But in any case, Shanker has 


;/in any way narrow the widening 


ea nate 


rae ernst 


Pres 


a 


about him, the less noisome Ken- 
aedy appears to be. But we still, 
‘or’ now anyway, have that other 
choice. And altheugh Ed Koch 
instantly joined the forces of 
realpolitik, Im glad the VID is 
trying to hold on to its own 
relevance. 


On April 27, the League for 
Industrial Democracy is present- 
ing a special award to Albert 
Shanker. I asked why. Because, 
I was told, he went to jail as an 
act of protest against the unjust 
Taylor law. OK. I agree with 
him and the LID about the Tay- 
lor law. I don’t think collective 
bargaining means anything un-. 
less you have the right to strike. 
But once again, it seems to me 
that the LID, while humanist and 
liberal, is not nearly radical 
enough in its understanding of 
issues. I mean radical in the 
denotative sense—getting at the 
roots. 2 

There will be no mention dur- 
ing that luncheon that Shanker 
and the UFT are, with the Board 
of Education and the state legis- 
lature, a primary obstacle 
against making schools really 
accountable to the communities 
in which they exist. Schools in 
which black and Puerto Rican 
children are being killed (in the 
sense of Jonathan Kozol’s book, 
in the sense of my book about 
Elliott Shapiro). I’m told that 
Shanker is in private somewhat 
more aware of the urgency of 
real community decision-making 
power over schools. On 


n’t mean he’s all that aware. 


made no public statements that 


chasm between the UFT and 
ghetto communities. 

This Monday, a press conter- 
ence was held in which Willlam 
Kunstler and Preston Wil- 
cox were to explain that stati- 
stics on the New York City pub- 
lic schools reveal the ‘entrap- 
ment” of students by “ability 
grouping,” and that  entrap- 
ment could constitute a basis of 
legal action against the Board of 
Education. Their precedent, of 
course, is the case Julius Hobson 
successfully brought against the 
then District of Columbia School 
Superintendent, Carl F. Hansen, 
and that district’s school board. 

Among the issues raised by 
U. S. Circuit Judge J. Skelly 
Wright in his opinion was: “The 
track system, holds ithe court, 
deprives ‘the poor and a majori- 
ty of the Negro students in the 
District of Columbia of their con- 
stitutional right to equal educa- 
tional © opportunities.’ Children 
are classified in the tracks not 
according to ability to learn but 
according to color and class, 
factors extraneous to innate abi- 
lity. The track system thus 
‘amounts to an unlawful discri- 
mination against those students 
whose educational opportunities 


are being iimited on the erron- 


the track system simply 
must be abolished. In practice, 
‘f not in concept, it discriminates 
against the disadvantaged child, 
particularly the Negro. .. .” 

If such a case is brought in 
New York City, would Shanker 
and the UFT become part of it 
against the Board ef Education? 
Perhaps someone might ask him 
privately during the LID award- 
giving luncheon. 


We- 
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‘Separate’ but ‘Equal’ Aim 
of Campaign in City 


oe 3k 4 i on od 


By LEONARD BUDER 


1} Plans for a campaign to 
‘make “black schools in the 
|ghetto the equal of any. school 
attended by whites” were an; 
nounced yesterday by a newly 
xformed group known as the Ad 
Hoc Committee for Education. 

William H. Kunstler, a white 
lawyer active.in civil rights 
and civil liberties cases, de- 
clared that if Negro children 
had to attend “separate” 
schools then these schools at 
least should be “equal” so that 
the “black child will have a 


chance.” 
He said that he did not like 
the “separate but equal” con- 


added: ' ; 

| “Integration as a practical 
matter is impossible. The way 
to achieve quality education 
for black children is make the 


white.” é 
“Separate but equal’ educa- 
ition resulted from a United 
States Supreme Court decision 
‘of 1896 that the Court reversed 
‘lin 1954 when it ruled that sepa- 
‘lrate facilities were inherently 
unequal. 
Federal Court Suit Asked 


‘| Preston R. Wilcox, chairman 

of the new committee, said that 
his group had asked Mr. Kunst- 
ler to undertake a Federal 
‘Court suit to challenge what he 


‘\discriminatory” treatment of 
{Negro pupils in the city school 


cept as,a national ‘goal, but 


black schools as good as the| 


Procay f for tf Times, Apel & 3, / 92.8 


Nv 


lenged a practice in the District 
of Columbia school system 
junder which pupils were piaced| 
iin academic “‘tracks” according | 
to assessments of their ability. 
These tracks ranged from 
“basic” for slow youngsters to 
“honors” for gifted pupils. 

Last June, Federal Judge J. 
Skelly Wright struck down the 
track system. He also declared 
that de facto school segrega- 
tion, the result of residential 
patterns, Was just as uncon- 
stitutional as that which comes 
about through administrative 
decree. 


‘Tracks’ Here Explained 


| 


Mr. Wilcox, a former as- 
sistant professor at the Colum- 
bia University School of Social 
Work, said that the New. York 
City school system had its own 
version of “tracks”. These, he 
said, also discriminated against 
Negto and Puerto Rican chil- 
dren. 

According to a 1966 Board 
of Education publication, he 
said, “by and large, classes in 
New York City are grouped 
homogeneously largely on the 
basis of academic achievement.’ 

Mr. Wilcox, who is now with; 
the Educational Affiliate of 
the Bedford-Styuvesant De- 
velopment and Service Corpora- 
tion, said that Mr. Hobson and 
other speakers would discuss 
the implications of the Wash- 
ington ruling at a public meet- 
ing to be held May 4 at 2 P.M. 
at Intermediate School 201, 
Madison Avenue and 127th 
SELCCUmme ’ 

Mr. Kuntsler and Mr. Wilcox 
spoke at a news conference at 
the Overseas Press Club, 54 
West 40th Street. 

Mrs. Nancy Mamis, a West! 
Side mother of three children, 
is coordinator for the new) 
committee, which was estab- 


described as the “illegal and|jjished late last month. 


She said members of the} 
committee included: the Rev. 


jsystem. The suit would be Milton Galamison, chairman of 
brought in behalf of a group of the Citywide Coalition for Com- 
Negro parents, who were notmunity Control of Public 
named. ‘Schools; David Spencer, chair- 
Mr. Kunstler, who is affili--man of the IS. 201 governing 
Jated with the Law. Cen-|board; Dr. Elliott Shapiro, As- 
vter for Constitutional Rights injsistant Superintendent in 
‘Newark, said he had such alcharge of District 3; Mrs. Rosa- 
suit under consideration as wellilie Stutz, chairman of EQUAL; 
‘las a similar one that would be\Mrs, Ellen Lurie, training di- 
brought against the Newark|charge of District 3; Mrs. Rosa- 
Board of Education. He noted|rector for United Bronx Par- 
‘that such action was now inlents; Isaiah Robinson, chairman 
‘ithe initial planning stage. of the Harlem Commonwealth 
| Mr. Kunstler served as law-|Council and Seymour Roberts 
‘|yer for Julius Hobson, a Negro|of the West Side Committee for 
parent who successfully chal- School Decentic lization. 
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HOBSON V. HANSEN: JUDICIAL SUPERVISION 
OF THE COLOR-BLIND SCHOOL BOARD 


The opinion of Judge J. Skelly Wright * in Hobson v. Hansen? may 
presage a period of increased judicial scrutiny of educational policies 
which, although nondiscriminatory * in form and purpose, nevertheless 
fail to respond adequately to the educational needs of Negroes and 
other disadvantaged minorities. After closely examining the school 
system of the District of Columbia, the Hobson court provides remedies 
for a variety of educational ills. It orders the school board to reduce 
de facto segregation, to institute compensatory programs, and to abolish 
a “tracking” system which placed school children who did poorly on 
aptitude tests in a “slow” curriculum. These results are made possible 
by the court’s adoption of a strict standard of review. The court holds 
that educational policies must be subjected to a thorough search for 
justification whenever they adversely affect a disadvantaged minority, 
regardless of. their nondiscriminatory intent. This Note will analyze 
the constitutional basis for the court’s standard of review, discuss the 
court’s application of the standard to the facts of Hobson, and assess 
the merits of its.general approach. 


I. THe “OVERRIDING JUSTIFICATION” STANDARD OF REVIEW. 


The equal protection clause * does not prevent the government from 
classifying persons into categories which will be accorded differential 
treatment, provided that the classifications created can be justified. 
Some types of classification must be supported by very strong justi- 
fication. Racial classifications have been regarded with suspicion by 
the courts, and unless the government presents compelling reasons — 
for example, a wartime emergency 5 ___ for the imposition of inequalities 
on the basis of race, such classifications will be invalidated. The gov- 
ernment has also been required to present strong justification for dis- 
discriminatory classifications based on other “suspect traits” such as 


MEA 5 ti fc a i tc Se a Te 
4 Judge Wright, a Circuit Judge for the D.C. Circuit, was sitting as District 


Judge by designation pursuant to 28 US.C. § 291(c) (1964). 

2269 F. Supp. 401 (D.D.C. 1967). 

3 “Discrimination” is used in this Note to indicate. the use of classifications 
based on “suspect traits.” A “discriminatory” school board policy is one which 
intentionally classifies students for unequal treatment on the basis of race, eco- 
nomic class, nationality, or other similar traits. For example, if a school board 
gerrymanders school districts for the purpose of creating racial separation, it has 
made a “discriminatory” racial classification. Cf. Clemons v. Board of Educ., 228 
F.2d 853 (6th Cir.), cert. denied, 350 U.S. 1006 (1956). However, if a non-racially 
motivated school board assigns pupils to neighborhood schools on the basis of 
geographic criteria, it has not “discriminated” even if its neighborhood school 
policy adversely affects Negroes by producing racial segregation. ; 

4Although the equal protection clause does not in terms apply to the Dis- 
trict of Columbia, the Hobson court concludes that under Bolling v. Sharpe, 347 
US. 497 (1954) (abolishing de jure segregation in the District), “the equal protec- 
tion clause in its application to public school education” is “in its full sweep a 
component of due process.” 269 F. Supp. at 49 

5 See Korematsu v. United States, 323 US. 
Cases). 


Be 
214 (1944) (Japanese Relocation 
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alienage, nationality, or economic status. In such cases the courts 
"appear to have applied a balancing test and to have struck down clas- 
sifications which failed to produce societal benefits outweighing the det- 
riments imposed on the affected class.” 

A more relaxed standard of review has been applied to classifications 
which do not single out individuals for differential treatment on the 
basis of “suspect traits.” When dealing with state economic regula- 
tions, courts have usually upheld governmental classifications if they 
could find a rational relationship between the classification and the ac- 
complishment of a permissible public purpose.’ In this area, “equal” 
has come to mean “equal unless a fairly tenable reason exists for in- 
equality.” ® When dealing with statutes affecting civil rights or per- 
sonal liberties, the courts have generally been less permissive, albeit 
without always clearly articulating a standard of review stricter than 
the “rational relationship” standard.t° In some cases, notably those 
dealing with the rights of criminal defendants and voters,™ the states 
have been required to support inequality-producing classifications 
with substantial, rather than merely tenable, justification; classifica- 
tions have been invalidated which were not completely irrational but 
merely “harsh and inessential.” 12 However, most courts have been 
lenient in dealing with classifications affecting educational rights; 
school boards have been given wide latitude so long as their policies 
remain untainted by racial motivation. 

The standard of review applied by the Hodson. court is similar to 
the standard generally applied to “suspect trait” or ‘‘discriminatory” 
classifications. However, Hobson applies this standard to classifica- 


© See, e.g., Takahashi v. Fish & Game Comm’n, 334 US. 410 (1948) ; Tussman 

i tenBroek, The Equal Protection cf the Laws, 37 Cattr. L. Rev. 341, 353-61 
1949). 

7 See Note, Equal Protection and the Indigent Defendant: Griffin and Its 
Progeny, 16 Stan. L. Rev. 394, 399 (1964). 

8 See, e.g., Tigner v. Texas, 310 U.S. 141 (1940); Note, Discriminations Against 
the Poor and the Fourteenth Amendment, 81 Harv. L. REV. 435, 437 (1967). See 
generally Tussman & tenBroek, supra note 6. 

* Black, The Lawfulness of the Segregation Decisions, 69 YALE L.J. 421, 422 
1960). 

1° However, in Harper v. Virginia Bd. of Elections, 383 U.S. 663, 670 (1966), 
the Court stated that “where fundamental rights and liberties are asserted under 
the Equal Protection Clause, classifications which might invade or restrain them 
must be closely scrutinized and carefully confined.” Mr. Justice Harlan, dissent- 
ing, argued that non-racial classifications should be upheld if they have a rational 
basis. Id. at 681, 683 & n.5. 

11 See, e.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966); Car- 
rington v. Rash, 380 U.S. 89 (1965); Reynolds v. Sims, 377 U.S. 533 (1964); 
Griffin v. Illinois, 351 U.S. 12 (1956). Cf. Skinner v. Oklahoma ex rel. Williamson, 
316 U.S. 535 (1942) (sterilization under an habitual criminal statute). 

12 See Van Alstyne, Student Academic Freedom and the Rule-Making Powers 
of Public Universities: Some Constitutional Considerations, 2 LAw IN TRANS. 
C25) (OOS). 

13 See, e.g., Deal v. Cincinnati Bd. of Educ., 369 F.2d 55 (6th Cir. 1966), cert. 
denied, 389 U.S. 847 (1967); Downs v. Board of Educ., 336 F.2d 988 (1oth Cir. 
1964), cert. denied, 380 U.S. 914 (1965); Bell v. School City, 324 F.2d 209 (7th 
Cir. 1963), cert. denied, 377 U.S. 924 (1964). But see Barksdale v. Springfield 
School Comm., 237 F. Supp. 543 (D. Mass.), vacated, 348 F.2d 261 (1st Cir. 
1965); Blocker v. Board of Educ., 226 F. Supp. 208, remedy considered on rehearing, 
229 F. Supp. 709 (E.D.N.Y. 1964); Branche v. Board of Educ., 204 F. Supp. 150 
(E.D.N.Y, 1962) (on motion for summary judgment), 
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tions which are neither discriminatory on their face nor the product of a 
covertly discriminatory scheme, but which merely “adversely affect” 
the educational opportunity of disadvantaged minorities. Hobson in- 
dicates that such classifications, if they are to be upheld, must produce 
benefits which in the judgment of the reviewing court are of sufficient 
maznitude to override their detrimental effects.14 This standard of 
review gives the court wide latitude in balancing the benefits of com- 
peting nondiscriminatory educational policies. 

Although the Hobson court draws on discriminatory classification 
cases as examples of special judicial concern for minority groups, it re- 
lies primarily on a series of cases in which the Supreme Court closely 
Sti:tiaized the underlying justification of statutes invading “critical 
personal rights.” 1° Like Hobson, these cases dealt with governmental 
classifications not based on race, alienage, or other “suspect traits.” 
Although the cases cited do not articulate the balancing test used by 
the Hobson court, they do utilize a standard which is more exacting 
than the ‘reasonable relationship” standard. The Hobson court 
reasons that these cases exemplify judicial willingness to intervene 
when important personal rights are at stake, and that judicial interven- 
tion is doubly justified when its purpose is to redeem the rights of a 
“disadvantaged minority.” 

None of the “critical right” cases cited by the court involved the 
right to an equal opportunity for education. In Carrington v. Rash,1® 
Reynolds v. Sims," and Harper v. Virginia Board of Elections,18 the Su- 
preme Court invalidated statutes unequally affecting the right to vote. 
These three cases are not directly apposite, since the right to vote is the 
“preservative of other basic civil and political rights” 19 and thus may 
need a greater degree of judicial protection than educational rights. 
Griffin v, Illinois ®° involved a state’s denial of a free trial transcript 
to indigent defendants. Griffin’s applicability to education is doubtful; 
courts have traditionally exercised a close scrutiny of practices un- 
equally affecting criminal defendants, and judges are expert in identi- 
fying and weighing the interests involved. Furthermore, the Griffin 
court may have been influenced by the especially harsh consequences — 
denial of effective appellate review — to which the requirement of a 

payment subjected indigent criminal defendants. 

Despite a lack of direct precedent, the Hobson position has appeal, 
at least in its abstract form. Opportunity for education seems to fall 
readily into the category of “critical rights”; it is of signal importance 


) 


14 See 269 F. Supp. at 507 n.197, where the court indicates that the standard 
to be applied in Hobson is similar to the standard applied in Supreme Court 
discriminatory classification cases in which overriding justification was required. 
Elsewhere the court states that its duty is to determine whether the virtues stem- 
ming from the neighborhood school policy are “compelling or adequate justifica- 
tion” for the policy’s adverse effect on Negroes. Id. at 508. 

*5 See cases cited note 11 supra. The “critical rights” doctrine is discussed 
in Horowitz, Unseparate but Unequal—The Emerging Fourteenth Amendment 
Issue in Public School Education, 13 U.C.L.A.L. Rev. 1147, 1155-66 (1966). 

16 380 U.S. 89 (1965). 

e877 US 53302904): 

18 383 U.S. 663 (1066). 

1° Reynolds v. Sims, 377 U.S. 533, 562 (1964). 

ey RSE aU.b Toe (LOK), 


a a 


a8 


tia 
-_ *) mi Del 
- PA > Je 5 
$ > oe ; 
a 
, 7 1; wet ad) Ca oe 
7 \ i é 


ee een renee 
Se ee 


1514 HARVARD LAW REVIEW (Vol. 8r:1511 


to minority groups as a means of social advancement.?! Furthermore, 
it seems anomalous that racially discriminatory policies can be success- 
fully challenged while the equally harmful policies of a school board 
which is merely bungling — or which has an attitude of indifference 
toward the racial consequences of its policies — are immune from 
review, except perhaps under the extremely permissive “rationality” 
standard. 

However, whatever its appeal as an abstract proposition, the va- 
lidity of the Hobson doctrine largely depends upon the institutional 
competence of the judiciary to exercise broad review over education 
and other potential “critical rights.” The constitutional principles 
announced by the court can best be assessed by considering the 
court’s application of the principles to the case before it and then 
examining the implications of the decision. 


II. APPLICATION OF THE “OVERRIDING JUSTIFICATION” 
STANDARD TO THE Facts BEFORE THE Court 22 


A. De Facto Segregation 


The District of Columbia school authorities followed a neighborhood 
school policy under which students were assigned to schools near their 
homes. In eleven of the seventeen schools in the predominantly white 
western section of the District, 85 to 100 percent of the students en- 
tolled were white. In the remainder of the District, 139 of the 156 
schools had a Negro enrollment of at Icast 85 percent. The student 
enrollment throughout the entire District was 90.2 percent Negro.?3 

The court applies its “overriding justification” standard to this 


71 “Today, education is perhaps the most important function of state and 
local governments... . [I]t is doubtful that any child may reasonably be ex- 
pected to succeed in life if he is denied the opportunity of an education.” Brown 
v. Board of Educ., 347 USS. 483, 493 (1954). Apart from its emphasis upon the 
importance of education, Brown has little relevance in determining the standard 
of review to be used in de facto segregation cases. Even if Brown is based upon 
“the equal-educational-opportunity principle,” Fiss, Racial Imbalance in the 
Public Schools: The Constitutional Concepts, 78 Harv. L. Rev. 564, 588-98 
(1965), rather than the notion that racial classifications are inherently arbitrary 
and therefore must be struck down regardless of whether they produce inequality, 
seé Kaplan, Segregation Litigation and the Schools — Part. II: The General 
Northern Problem, 58 Nw. UL. Rev. 157, 173 (1963), Brown provides no guidance 
with regard to the standard of review to be used in implementing the “equal- 
educational-opportunity principle” when a governmental classification not based 
on race nevertheless “adversely affects” Negroes. The principle that racial classi- 
fications are subject to closer scrutiny than classifications based on other grounds 
was well established before Brown, see Tussman & tenBrock, supra note 6, 
at 356, and nothing in Brown is inconsistent with the notion that non-racial 
classifications affecting educational opportunity are subject to review only under 
the “rational relationship” standard. 

2 This section omits discussion of two areas in which the court discovered de 
jure segregation. The court found that a racially motivated policy had produced 
teacher segregation. 269 F. Supp. at sor. Also, the optional attendance zones 
which existed in some areas were the product of a racially motivated policy de- 
signed to allow white students to escape from predominantly Negro schools. Td. 
at 499-500. However, although the school board had an attitude of “affirmative 
satisfaction” with the segregation spawned by the neighborhood school policy, it 
did not possess an “actual intent” to discriminate racially. Id. at 503, 

ad wateato-12: 
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ever, these benefits do not outweigh, in the court’s estimation, the det- 
rments produced by segregation: Negro children are forced to attend 
predominantly Negro schools, where they suffer from associational 
deprivation and stigma. The court concludes that although the neighbor- 
hood school policy need not be completely abandoned, it must be altered 
to provide a greater degree of integration.24 

The court’s conclusion is based on its finding of fact that “a Negro 
Stucent in a predominantly Negro school gets a formal education in- 
ferior to the academic education he would receive .. . in a school 
which is integrated or predominantly white.” 25 This conclusion was 


finding of fact made by a judge constrained to consider only the evi- 
dence presented by the parties, it cannot be Said to be erroneous. 


the auspices of the United States Office of Education, concludes that 
a school’s racial] composition per se has little effect upon the educational 
achievement of Negro students. The Coleman Report indicates that 


supportive of education, regardless of the racial] composition of the 
school.?® Aspirations and family background need not always corre- 
late with race ; Economic class js Probably a more reliable indicator.29 
If this is so, Negroes attending a middle-class Negro school suffer no 


distribution of Negroes and Whites in the schools. The court has ordered the 
school board to draw up and submit a plan to alleviate Segregation, and has 
Specified that the plan consider such alternatives as educational parks and pupil 


26 7, 
*TU'S. Dev’r or Heatrn, Epc, & WELFARE, OFFICE oF Epucation, Equatitry 
OF Epucationat Opportunity ( 1966) [hereinafter cited as Cotrman Report], 

° Coteman REPORT 397-310. The Coleman Report’s analysis is criticized 
in U.S. Comm’y on Crvin Ricuts, RACIAL ISOLATION IN THE PUBrIC SCHOOLS, app. 
C-1, at 35-47 (1967) [hereinafter cited as Ractat Isoration]. Racial Isolation 
maintains that the racial composition of a school has an independent effect upon 
student achievement. See id., app. C-1, at 41. See generally id. at 73-114. 

2° See Kaplan, supra note 21, at 197, 202-03. 
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educational benefit. Thus, integration by class instead of race would 
be the proper antidote for educational detriments caused by associa- 
tional deprivation. 

This issue is of little practical importance in the District of Columbia, 
where there is a close correlation between economic status and race.3° 
However, in cities with a large poor white population, the issue will be 
of great significance to a court seeking to achieve beneficial educa- 
tional results. Of course, a court applying the Hobson approach might 
order racial integration even if the educational benefits of integration 
were doubtful. The court might find that segregation harmed Negroes 
by reducing their ability to compete in white society or by furthering 
racial discord. The Hobson court alludes to these effects, but its hold- 
ing rests primarily on the ground of harm to educational performance. 
The existence of sharply conflicting sociological evidence on this point 
does not promote confidence in the Hobson approach; before a court 
makes a decision forcing sizable policy readjustments by other branches 
of government, it should be clear as to the objective it seeks to achieve, 
and certain that the sociological evidence available strongly supports 
requiring such an adjustment. 

The court does not discuss another educational issue: whether, with 
limited resources available, the school board should concentrate upon 
achieving integration or upon providing compensatory programs for 
culturally handicapped children.31 The court orders the school board 
to undertake both, and it is difficult to determine at this point which 
it considers more important. Perhaps the court’s requirement that the 
school board consider several comprehensive plans for integration 22 
indicates that integration, insofar as it is possible within the District, 
will have first priority. Eventually, the court will have to make some 
judgment of priorities, either by approval of a plan submitted by. the 
school board or in some other manner. bce 


B. Unequal Allocation of Resources 


Even after de facto segregation is reduced to the extent practicable, 
most of the schools in the District will remain predominantly Negro. 
The court recognizes the futility of attempting to achieve substantial 
racial balance in the District’s school system, and it searches for other 
ways to equalize educational opportunity. The court discovered that 
the District’s Negro schools were inferior to its white schools. The 
buildings were older and overcrowded; the teachers had poorer quali- 
fications; the median per pupil expenditure was less. The court holds: 33 


[I]f whites and Negroes, or rich and poor, are to be consigned to separate 
schools, pursuant to whatever policy, the minimum the Constitution 


3° See 269 F. Supp. at 451-52. Although a general correlation between race 
and poverty prevails in the District, two of its junior high schools with Negro, 
enrollments of 96% and 98% are located in neighborhoods with a median 
income of approximately $8,500. Jd. at 452. 

31 The case for compensatory education is argued in Alsop, No More Non- 
sense About Ghetto Education!, Tar New Repus tic, July 22, 1967, at 18. But see 
RactaL ISOLATION 128-40. 

82 See note 24 supra. 

33 269 F. Supp. at 496. 
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will require . . . is that for their objectively measurable aspects these 


schools be run on the basis of real equal 
ties are adequately justified. 


ity, at least unless any inequali- 


The doctrine enunciated in this part of the opinion js mainly hor- 
tatory; nothing in the decree turns on it.34 The school board had 


already embarked upon a construction 
in building facilities, and the court does 


court apparently assumes that inferior 


to the educational Opportunity of schoolchildren, The Coleman Re- 


port, however, concludes that physical 


facilities have very little effect 


on educational performance.8* Of Course, inferior physical facilities 
Fepresent a denial of equal treatment, whatever their effect upon edu- 


Cation, if they provide inferior recrea 


tional opportunities or if they 


-are less safe and comfortable. However, it is doubtful whether these 


interests re resent “critical rights” which, under the court’s basic 
P 8g , 


theory, justify a broader Standard of 
Presented with evidence that inferior 


effect upon education, would accept the need to employ resources in 


ways other than construction as an 


equal facilities, But. the court’s Presumption that inferior physical 


Cre ompensatory 


Programs 


Recognizing that equalization of resources still leaves schools suffer- 


ing under de facto Segregation at an 


court, in an unexplained Sentence in the portion of its opinion styled 


“compensatory education suffi- 


cient at least to overcome the detriment of [de facto] segregation” to 
be provided in “certain areas, particularly the slums” where children 


are denied the benefits of an integrated 
Probably contemplates the expenditure 
‘the purpdse of obtaining more equal 


°¢ However, the court suggests that its eq 
to its bussing Tequirement. Jd, at 498. 

°5 See note 22 supra. 

°Coreman ReEporr 22, 312-16. 

57 269 F. Supp. at srs, 

°° One recent field Study has cast doubt 


education.37 This requirement | 
of unequal sums of money for 
results,° and it illustrates the 


ual allocation doctrine adds support 
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court’s expansive concept of equal treatment. The court’s requirement 
of equal treatment is not satisfied if the school board ends de facto 
segregation to the extent practicable and then spends an equal amount 
of time, money, and effort upon each student. The state must act 
affirmatively to aid children who are harmed by racial imbalance, even 
if the imbalance is unavoidable,®® by expending additional resources 


to improve their educational opportunity. 


D. Ability Grouping 


Nearly all of the District’s schools utilized an “ability grouping” 
system under which students were placed in one of three or four 
“tracks.” The tracking system was designed to cope with the problem 
of a single curriculum which was too slow for gifted children and too 
demanding for others.*° Proponents of the track system asserted that 
when a teacher must deal in one classroom with students of widely 
varying ability levels, he is forced to aim at the middle-level student 
and neglect the extremes. The gifted student is not challenged; he 
becomes bored and his intellectual potential is wasted. At the same 
time, the slow student is forced to struggle through a curriculum which 
he does not understand, and he becomes frustrated, isolated, and de- 
pressed. To meet these problems, track theory called for a separation 
of children on the basis of their capacity to learn, with different ability 
groups receiving instruction of varying degrees of difficulty.*4 

The tracking decision was made early in a child’s education: track 
division began in the fourth grade for most children, and some re- 
tarded children were placed in the lowest track as early as the first 
grade. Nationally standardized aptitude tests were crucial in deter- 
mining track placement, although achievement tests and teachers’ eval- 


De a 


well-planned compensatory program, See RAcIAL ISOLATION 115-40. Any plan 
which did succeed would probably involve the expenditure of substantial addi- 
tional sums on slum schools; New York’s “More Effective Schools” plan, which 
is reported to have enabled many ghetto children to perform at grade-level or 
above, involved the expenditure of $430 per pupil above the normal outlay. See 
Alsop, supra note 31, at 21. 

38 Unlike previous courts which have ordered school boards to undertake 
compensatory programs, see Rousselot, Achieving Equal Educational Opportunity 
for Negroes in the Public Schools of the North and West: The Emerging Role 
for Private Constitutional Litigation, 35 Gro. Wasu. L. Rev. 698, 717-18 (1967), 
the Hobson court does not attempt to link its compensatory education require- 
ment to inequalities stemming from denial of equal opportunity in the pa:.. Nor 
does it limit its requirement to compensation for detriments caused by de facto 
segregation which, although constituticnal under the “overriding justification” 
standard, would nevertheless be correctable with sufficient effort; the .fobson 
remedy apparently requires compensation for the harmful effects of unavoidable 
imbalance as well. At least so long as some schools exist which provide the 
benefits of integrated education to their students, the school board must com- 
pensate for the stigmatizing effect of segregation in those schools which semain 
racially imbalanced, despite the fact that the overall composition of the school 
population (90.2% Negro in_ the District) makes it impossible to provide 
integrated education for all. The court does not reach the question of whether 
programs to compensate for the harmful effects of racial imbalance would be 
required even if no schools existed which provided an integrated, and therefore 
superior, educational experience for some children. 

40 See C, HANSEN, THE Four-TrACK CurrICULUM IN TopAy’s HicH SCHOOLS 
7, 11-18 (1964). 

41 See id. passim; 269 F. Supp. at 444-45. 
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uations were also considered. The Curriculum in the lower tracks was 
tailored for a “blue-collar” education, and few Students were allowed 
to take courses outside ‘their own tracks. Furthermore, although 


track theory envisaged the continual re-evaluation of students and move- 


Programs were offered to students in the lower tracks, they were of 
limited Scope and did not succeed in upgrading many of the students 
enrolled. Children placed in one of the two lower tracks had little 
chance to qualify for college. 

The court’s inquiry was triggered by the 


correlated with socio-economic status and race: a relatively large per- 
centage of lower-class Negro schoolchildren were enrolled in the lower 


middle-class white children, Thus, instead of being classified according 
to “capacity to learn,” #2 students were “in reality being classified ac- 
cording to their Socio-economic or racial Status, or — more precisely — 
according to environmental and psychological factors Which have noth- 
ing to do with innate ability,” 43 ana! 

In dealing with the tracking system the Court speaks mainly in 
terms of the “rational relationship” test, It assumes arguendo that 
ability grouping, if based on tests accurately measuring innate ability, 
can be reasonably related to the purposes of public education.” 44 
However, because the cultural bias of the tests used for tracking re- 


““rrational,” 45 Despite this language, however, the court seems to 
apply a standard less permissive than the rationality test. The apti- 
tude tests might Properly have been termed “irrational” had their 
cultural bias been purely arbitrary — for example, had they required 


However, it is apparent from the court’s findings that the tests, while 
*? The court distinguishes “capacity to learn” from “present ability.” 269 
F. Supp. at 512 n.206. “Present ability” is not Precisely defined, i 
to refer to a student’s Present scholastic skill as limited by his cultural handi- 
Caps, while “capacity to learn” is a concept similar to “innate ability.” In 
theory, the tracking system sought to separate Students on the basis of “capacity 
to learn” so that they would be able to “progress as fast and as far as pos- 
sible according to their innate capacity to learn.” Jd. : 

Id. at 514. Although this quotation, taken out of context, seems to imply 
that the school board had made a discriminatory classification, elsewhere the 
Court explicitly says that the evidence does not Sustain a finding that the school 
board used the tracking system intentionally to discriminate against Negroes. 


1520 HARVARD LAW REVIEW [Vol. 81:1511 


not measuring innate ability, do measure factors which are relevant 
to a student’s academic performance. A test which measures present 
ability to read, understanding of the middle-class vocabulary in which 
textbooks are in fact written, and enthusiasm for school subjects has 
some predictive validity in determining whether a student has the 
type of “ability to learn” which will enable him to succeed in an ad- 
vanced curriculum.*® A school board with limited resources could 
rationally conclude that tracking based on the tests was the most 
efficient way to fulfill the educational needs of modern society: 
it singles out students who are most easily educable and offers them an 
enriched curriculum. Thus, a court animated by the permissive spirit 
of the “rational relationship” standard would probably allow the 
tracking system to stand. The Hobson court implicitly applies its 
balancing test, and concludes that the benefits derived from the sys- 
tem do not outweigh the detriments imposed on disadvantaged chil- 
dren.*? 

The court’s opinion may leave open the possibility of using some 
forms of separation based on aptitude tests. The court does not seem 
directly to dispute the school board’s assertion that children who do 
poorly on aptitude tests will suffer if placed in heterogeneous classes 
and subjected to a curriculum geared to the average child. Of course, 
it can be argued that lower-track children would benefit from associa- 
tion with upper-track children and thereby improve their educational 
performance.*® But the court, in condemning the track system, does 
not place primary emphasis upon the fact that the system partially 
deprived lower-track children of the society of upper-track children. 
Instead, the court emphasizes the diluted “blue-collar” education re- 
ceived by lower-track children, as well as the absence of cross-tracking, 
the early age at which placement was made, and the practical irrevo- 
cability of the initial placement decision.“® This emphasis suggests 
that the court might accept a more flexible tracking system if adequate 


46 Cf, Anastasi, Some Implications of Cultural Factors for Test Construction, 
in TESTING PROBLEMS IN PERSPECTIVE 453, 456 (A. Anastasi ed. 1966). 

47 At places the court hints that it is applying a standard stricter than the 
rationality test to the tracking system. See 269 F. Supp. at 513 n.211; 2d. at 511 
n.205. 

48 Such an argument would have to rest upon an empirical basis different from 
that supporting the court’s finding that de facto school segregation results in 
inferior education for Negro students. Students have some opportunity to as.” 
sociate under the tracking system; for a number of non-academic activities © 
which take place during the school day, there is no separation, Furthermore, it 
is unlikely that tracking substantially decreases the opportunity for beneficial 
interracial association in most of the District schools. A large majority of the 
schools in the District will remain predominantly Negro even after de facto seg- 
regation is reduced to the extent practicable, and evidence adduced by the parties 
in Hobson tended to show that when a school contains a Negro population of 
85% or more “the educational and social advantages attached to integration 
disappear.” Jd. at 411 n.g. Perhaps tracking separation could still be condemned 
on the ground that deprivation of association with children of a higher eco- 
nomic class is harmful, but the Hobson court did not make such a finding. 

49 See id. at 512 (track system results in physical separation, but “[mJore 
importantly, each track offers a substantially different kind of education, both 
in place of learning and in scope of subject matter”); id. at 515 (any ability 
grouping system which, through failure to implement compensatory programs 
or otherwise, fails to bring the great majority of children into the mainstream 
of public education denies equal educational opportunity). 
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compensatory programs were instituted which resulted in GSES 
upgrading. 

This interpretation of the court’s opinion is weakened by language 
in the decree which seems to order the unconditional abolition of the 
system instead of its reformation,°° and by language in the opinion 
indicating that separation is one of the evils produced by the track 
system.°' If the court intends to abolish ability grouping altogether, 
it can be criticized for making the assumption — not adequately sup- 
ported by the evidence °* — that heterogeneous classes will provide the 
best possible education for lower-track children, and for failing to 
weigh detriments to upper-track children against benefits to lower- 
track children. 

On balance, the Hobson decision probably permits educators to 
retain a modified version of the tracking system on condition that 
school system does not Se Se tracking, a faithful application of the. 
principles developed by the court may still require that the system in- 
stitute special programs aimed at overcoming cultural handicaps. The 
court’s basic objection to the tracking system is that it takes children’s 
cultural handicaps as immutable and shunts children with background 
deficiencies into a “watered-down” curriculum which fails to overcome 
‘these handicaps. The court states that “any system of ability group- 
ing which . . . fails in fact to bring the majority of children into the 
mainstream of education denies the children excluded equal educa- 
tional opportunity and thus encounters the constitutional bar.” 53 But 
‘what of systems not involving grouping which “fail in fact” to bring 
ghetto children into the mainstream of education? Even in heterogen- 
eous classes, the child who suffers from apathy and anxiety, and who 
has severe background deficiencies — elements which the Hobson court 
found were identified by the tests — may receive an inferior education 
because he is handicapped by the very traits which the court considered 
irrelevant for tracking purposes. Unless the court’s doctrine requires 
a finding that children have been treated differently in some physical 
sense — such as by being taught in separate classrooms—a hetero- _ 
geneous system seems equally susceptible to judicial condemnation.. A 
fair implication of the court’s reasoning seems to be that any system 


5° The court says that “the track system simply must be abolished,” id. at 
515, and decrees that the school board be “permanently enjoined from operating 
the track system in the District of Columbia public schools.” Id. at 517. 

In compliance with the Hobson decree, the school authorities in the District 
have abandoned the practice of tracking on the basis of standardized tests. At 
the elementary school level, heterogeneous classes now generally prevail. Children 
who were previously placed in the “Special Academic” track (IQ 75 or below) 
are now taught with other children. These children also receive “individual at- 
tention” in some academic or “skill” subjects such as arithmetic and reading. At 
higher school levels, admission to classes teaching advanced subjects is predicated 
upon a student’s ability to qualify by having passed prerequisite courses, rather 
than upon his performance on aptitude tests. Telephone Conversation with Mr. 
Leroy Dillard, Principal of Goding Elementary School, on Assignment in Office of 
Deputy Superintendent of Schools for Implementation of pe Hobson Decree, 
Feb. 29, 1968. 

51 See 269 F. Supp. at 443. 
52 See note 49 supra. 
53 269 F. Supp. at 51s. 
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which allows some children to achieve at a level commensurate to 
‘their innate potential while denying this opportunity to others is in- 
valid unless the school board can present adequate justification for 
‘the status quo. Perhaps Hobson’s concept of equal educational oppor- 
“tunity requires that school boards strive to overcome the cultural 
handicaps of disadvantaged children by giving them compensatory 
programs even where tracking is not employed.** 


III. ASSESSMENT OF HOoBSON’S CONSTITUTIONAL PRINCIPLES 


A. Scope of the Hobson Standard 


1. Groups Protected. — The close scrutiny traditionally accorded to 
statutes which single out individuals for differential treatment on the 
basis of race, alienage, or nationality can be attributed to a judicial 
suspicion that such statutes are the product of a legislature which is 
not pursuing permissible ends at all, but acting from a desire to make a 
discriminatory classification for its own sake. The Hobson court, al- 
though it deals with classifications which it has determined not to be 
prompted by racial or other discriminatory motives, rests its strict 
justification standard upon a similar assumption. The court justifies 
its active stance on the ground that government action which adversely 
affects “disadvantaged minorities” may well stem from decisions of — 
in the court’s words —a “power structure” °° which, although not ra- 

“cially prejudiced, is nevertheless unresponsive to the needs of Negroes 
and the poor. The restraint used by courts in exercising judicial review, 
the court reasons, is premised on the theory that the democratic process 
is the best means of working out solutions to social problems. However, 
since disadvantaged minorities are often politically impotent, their in- 
terests are not adequately heard and fairly resolved by the political 
process, and judges should not be reluctant to intervene when the in- 
‘terests of minorities have been slighted.°° 

The court clearly regards its “disadvantaged minority” category 
as a limitation on the operation of its standard of review.*” The court’s 
standard must always be triggered by a finding of an adverse effect 
upon a “disadvantaged minority”; unlike voting, education is not such 
a “critical right” that all members of the population can claim the 


54 Such a requirement —that the school system act affirmatively to overcome 
cultural handicaps which it has not directly caused — would derive some support 
from Griffin v. Illinois, 351 U.S. 12 (1956), which can be seen as a case in which 
the Court required the state to act affirmatively to alleviate the effects of poverty, 
even though the state was not directly responsible for the defendant’s inability to 
pay transcript fees. See generally Horowitz, supra note 15, at 1166-72. 

55 269 F. Supp. at 407, 507. 

56 The Hobson court could have attempted to limit its doctrine to the District 
of Columbia, where there is special reason to believe that the interests of the local 
Negro population are not adequately served. The school board members, for ex- 
ample, are not elected locally or even appointed by officials responsible to the 
local population. See id. at 508 n.198. However, although the court frequently 
alludes to the political situation in the District, it enunciates its doctrine in terms 
which apply generally to American political structures. 

57 See 269 F. Supp. at 507-08; id. at 497. 
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benefit of active judicial intervention if deprived of equal treatment. 
The court’s “disadvantaged minority” category can be criticized as 
being either too broad or too narrow. 

The category can be criticized as too broad on the ground that it 
includes the poor as well as the Negro. The court cites Griffin v. 
Illinois °° as a basis for including the poor within its specially pro- 
tected group. Unembarrassed by the shift from Griffin’s criminal law 
context te education, the court seemingly uses the words “poor” and 
“Negro” .nterchangeably in its analysis of educational problems, and 
it indicates that practices which operate adversely to the poor should be 
subjected to the same close scrutiny applied to those which operate 
against tle Negro. This approach is too facile; the constitutional 
status of the poor at least deserves separate analysis. The Griffin court 
invoked 7») “age-old” °° notion of fundamental fairness — that the poor 
should not be subjected to a greater risk of being branded as criminal 
due to their poverty. In other areas, widely held notions of fairness are 
much less favorable to the poor, and indeed a society which uses mone- 


tary incentives depends in part upon unequal status for its functioning. ° 


Furthermore, the fourteenth amendment’s historic concern for the Ne- 
gro ®° and the Negro’s long history of political impotence could provide 
a basis for limiting the benefits of the broad standard of review to him. 
Finally, the poor are not always easily identifiable; gradations of 
wealth present difficult problems of drawing distinctions. 

On balance, however, the court is probably correct in not trying to 


distinguish between the poor and the Negro in the application of 


its standard. The notion that society must treat individuals differ- 


ently if monetary incentives are to be effective has little force when 
applied to schoolchildren, who have not had the opportunity to re- 
spond to incentives. Furthermore, in a period of civil rights activism, 
the Negro cannot be assumed to be invariably less able to obtain equal 
justice in the political arena than the poor white. And the fact that 
distinguishing between indigents and non-indigents may be difficult 
in borderline cases seems an insufficient reason for denying relief if the 
court can identify a group which is clearly disadvantaged by any stand- 
ard. Although extending the Hodson standard to all “disadvantaged 
minorities” gives the decision such broad scope that it may cause seri- 
ous institutional problems, institutional problems do not justify draw- 
ing an untenable distinction between Negroes and equally underpriv- 


ileged whites. If drawing untenable distinctions between aspiring 


beneficiaries of Hobson’s standard of review is indeed the only way 
to avoid giving the decision an uncomfortably broad scope, then the 
courts should fall back to a more permissive standard.®? 

The court’s “disadvantaged minority” category can be criticized as 
too narrow on the ground that it denies the benefit of active judicial pro- 
tection to individuals and sub-groups within the dominant majority. 
Se a it SENS oe sates gS Ve Oe Os Se eS, 


58 351 U.S. 12 (1956). 

5° Id. at 16-17 (citing Leviticus and Magna Carta). 

®° Cf. The Slaughter-House Cases, 83 US. (16 Wall.) 36, 71-72 (1873). 

®1 Cf. Roberson vy. Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442 
- (1902) (refusing to recognize right of privacy). 
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Plaintiffs who are not members of a “disadvantaged minority” must be 
content with a more permissive standard of review, however much they 
are harmed by a school system’s failure to respond to their educational 
needs. However, the court’s doctrine does not seem unduly partial 
in this respect if it uniformly excludes from the scope of the more 
active judicial protection only those plaintiffs who have a realistic 
chance of obtaining redress through political institutions. Thus in- 
terpreted, the Hobson doctrine seems to require a judicial determina- 
tion of which groups in the community are underprivileged and poli- 
tically impotent. The content of the “disadvantaged minority” cate- 
gory will vary in time and place; some ethnic groups which were once 
disadvantaged have managed to achieve equal status in American ‘so- 
ciety, and minorities which are politically voiceless in some communities 
may be adequately represented or even dominant in others. Perhaps 
under the Hobson approach courts will be forced to scrutinize local 
power structures closely — for example, to determine whether a ma- 
jority-Negro school board is truly representative of its local Negro 
constituency, or whether it is merely a tool of an underlying white 
power structure.°? Such factual determinations are necessarily difficult 
and uncertain. Furthermore, implementation of a constitutional stand- 
ard which varies according to the construction of the local power struc- 
ture seems likely to involve the courts in political controversy and to 
mar the classical image of judicial impartiality. 

2. Rights Protected. —In support of its active judicial stance, the 
court stresses the critical importance of education to Negroes and the 
poor, who must rely upon the public schools to rescue themselves from 
their depressed cultural and educational condition. The court bolsters 
its argument by citing several cases in which statutes infringing upon 
“critical rights” in fields other than education have been closely scru- 
tinized by the courts.°* However, Hobson introduces “equal education- 
al opportunity” into the company of “critical personal rights” without 
any attempt to draw a distinction between educational interests and 
other interests with a strong claim to importance, and indeed a principled 
distinction is not easily made. Although the significance of education 
cannot be gainsaid, the “critical rights” category is certainly much 
more difficult to contain once students’ rights are added to those of 
criminal defendants and voters. The Hobson doctrine could lead to 
broad judicial review of many noneducational governmental activities — 
“for example, urban renewal, zoning, public housing, public employ- 
tment, and the distribution of fire protection, police protection, and other 
public services. It is difficult to say with confidence whethe. housing, 
employment, or education is more vital to disadvantaged minorities, or 
that adequate fire protection is not as important to a ghetto neighbor- 
hood as an adequate school. The possibility that the “critical rights” 
notion cannot be held on a short leash once it is applied to education 


“is at least a reason for caution. 


se re at en 


62 Cf. 269 F. Supp. 508 n.198 (although Negro members are now a majority 
on the Board of Education, they are “neither responsive nor responsible to the 
public will of the local, largely poor Negro community”). 

63 See p. 1513 supra. 
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B. Institutional Considerations 


The courts have already undertaken a massive task in correcting 


court’s nquiry is encyclopedic; its findings of fact occupy eighty-five 


to examine the desegregation plan submitted by the schoo] board and 
“weigh the almost imponderable benefit of an increase in integration 
against considerations of cost, safety, and convenience. 

Of course, the possibility that a new approach will place heavy de- 
mands upon the court system is never in itself a sufficient reason 


factual determinations which the court must make. A court applying 
the Hobson doctrine must necessarily resolve disputed issues of edu- 


ority over integration ; Whether equalization of physical facilities is an 
efficient means of allocating available resources for the purpose of 
achieving overall equal opportunity. There is a serious danger that 
judicial prestige will be committed to ineffective solutions, and that 
expectations raised by Hobson-like decisions will be disappointed. Fur- 
thermore, judicial intervention risks lending unnecessary rigidity to 


ible, experimental approach.*4 

The Hobson doctrine can be criticized for its unclear basis in prece- 
dent, its potentially enormous Scope, and its imposition of respon- 
sibilities which may strain the resources and endanger the prestige of 
‘the judiciary, Perhaps such shortcomings are a sufficient reason for re- 
mitting the problems dealt with in Hodson to other institutions for 
resolution, subject to certain minimum checks designed to prevent ir- 


84 Judicial Temedies need not be permanent or completely inflexible. See 
generally Sedler, Conditional, Experimental and Substitutional Relief, 16 Rurt- 
GErRS L, Rey. 639 (1962), Owever, a school board tired of adversary conflict 
may decide to follow the court’s educational findings without attempting’ to ac- 


may hinder legislative attempts to consider the problems of poverty and race as 
a whole and work out comprehensive, interdependent solutions, 
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rational choices and ensure that political solutions are devoid of racial 
motivation. However, this solution must deal with one final argument: 
that if the courts do not attempt to solve the problems of providing 
equal opportunity to minorities, no one will; imperfect solutions are 
better than none; even if active intervention detracts from the tradi- 
tional conception of the judicial process, the need to ensure equality 
for the Negro is so great, and so urgent, that the sacrifice is well taken. 
There is no completely persuasive answer to this argument: it presents 
the fundamental choice between the values to be derived from fidelity 
to conventional concepts of the judicial function and the values served 
by the present elimination of a strongly felt injustice. However, it is 
proper to indicate limits upon what the judiciary can accomplish alone 
even at the sacrifice of its traditional role. The court’s fundamental 
premise is that it is dealing with a political structure which, although 
in the main not racially motivated, is at least unresponsive to the 
needs of Negroes and the poor, unwilling to strive constructively to 
alleviate the effects of poverty, and indifferent to the racial effects of 
its policies. The Hobson decision imposes upon this political structure 
an obligation to strive to improve the educational opportunity of dis- 
advantaged schoolchildren by means which are likely to involve sub- 
stantial additional expense. An unresponsive power structure could 
perhaps stymie the court by failing to provide enough funds properly to 
maintain the programs envisioned in Hobson.®° Although the court can 
order equality within the school system, it cannot prevent the progressive 
deterioration of the entire system, at least not without a substantial ex- 
tension of its present holding.®* If the controllers of the power struc- 
ture themselves receive little benefit from the school system — for ex- 
ample, when the system is predominantly Negro — this result does not 
seem unlikely. 

Even if the political structure elects to supply the funds necessary 
to maintain the programs required by the Hobson court, the court has 
no power to require that the total amount of funds allocated towara 
alleviating poverty be increased. If the dominant majority has reasons 
strongly rooted in self-interest for declining to attack the problems of 
poverty comprehensively, a Hobson decision is unlikely to effect a 
fundamental change in the total amount of resources allocated to so- 
cial welfare. Although the court can perhaps lead the community to 
make greater expenditures on education, it may do so at the cost of 
other social programs; the court cannot compel the community to main- 
tain expenditures on subsidized housing, medical aid to the poor, job 


training programs, or welfare at present levels. Of course, it is im- 
aa NR MSE acaib) Sele) Ske COA a Ee ee ee ee 


65 The District’s budget contains a restriction, reportedly imposed by Senator 
Byrd of West Virginia, forbidding the use of city funds to bus Negro children 
to white schools. N.Y. Times, Nov. 12, 1967, at 50, col. 4. Although such 
blatant attempts to subvert a court’s decree are readily susceptible to judicial 
invalidation, more subtle forms of congressional resistance might cause serious 
problems. 

66 It has been suggested that courts could compel the states to ensure that 
educational resources are more equally allocated among various school districts 
within the state. See Rousselot, supra note 39, at 718-19. Although this approach 
is not possible in the District, it could be used by other federal courts applying 
the Hobson doctrine. 


ad 


a Vicar ee 


Sool Gancieiiomeneteee 


1968] HOBSON V. HANSEN 1527 


possible to predict with confidence that widespread application of the 
Hobson doctrine would have little beneficial effect. If a “power struc- 
ture” is not indifferent but merely complacent or uninformed, the hor- 


_ tatory effect of a court’s judgment, calling attention to injustices and 
‘articulating a means of correction, may jolt the local community into 


positive action. Furthermore, some of the remedies which could be 


‘ordered under the Hobson doctrine — redrawing of district lines, for 
example — do not involve substantial expense. Nevertheless, the limits 
_. upon what the judiciary can accomplish in an active role are an addi- 
' uonal reason for circumspection, particularly in an area where the courts 


can offer no easy solutions. 


- ih 
7 7 es ' a 
une ieee 


te we al - ms ames 3 
ant 4 vb [| Mase eta’ : 
» + - . remind m 
= — > si 1 ee oe 
owe) farmers be Se « 
me Mreaslia’y aoltts eek 
_ a Geeted GtAt «D wis Lest 
oe bore teen Wii jae es -Ageer 
Sa BOy erie an (4 BS er er 
a yubrire4, Pitter 14) eo lee 
7 Ae hs yan ~ om 


a 


tN Pu pee STATES DISTRICT COURT 
OR THE DISTRICT OF COLUMBIA 


sULIUS W. HOBSON, et al. 
E Plaintiffs 
! v. i Civil Action No. 82-66 
CARL F, HANSEN, ci al. 
Defendants 
LIST OF WITNESSES 


The following are persofis whom the defendants may call as 
witnesses in this cause of action: 
Name and Office Address Home Address 
Dr, Carl F. Hansen 
Superintendent of Schools 


Franklin Admin. Bldg. 
13th and K Streets, N. W. 


6946 Greenvale St., N. W. 
Washington, D. C. 


Mr. John D. Koontz 
Asst. Supt. in charge of ° 
Jr, & Sr. High Schools Harber Hills 
Franklin Admin. Bldg. St. George Barber Road 
13th and K Streets, N. W. - Davidson, Maryland 


Dr, Hordthy lu. Johnson 
Asst. Supt. in charge of 
Elementary Schools 
Franklin Admin, Bldg. 
13th and K Streets, N. W. 


2529 - 34th Street, S.E. 
Washington, D. C. 


Mr. Norman W. Nickens 
Asst. Supt. in charge of 
Model School Division 
1411 K Street, N,W.:° 
Washington, D, GC. 


4228 - 19th Street, N.E. 
Washington, D. C. 


Dr. Joseph M. Carroll 

Asst. Supt. in charge of 
Budget, Researc i and 
Legislation 

1411 K Street, N. W. 

Washington, D. C. 


1911 Sudbury Road, N. W. 
Washington, D. C. 
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‘Name and Office Address 


Mrs. Aileen H. Davis 

Asst. Supt. in charge of 
Pupil Personnel Services 

1411 K Street, N.W. 

Washington, D. C. 


Mr. Wilbut A, Millard 

Asst. to Asst. Supt. in 
charge of Pupil Personnel 

1411 K Street, N. W. 

Washington, D. C., 


Mr, William H. Whitehurst 
Supervising Dir. , Pupil 

_ Personnel Services 
1411 K Street, N.W. 
Washington, D. C. 


Mr, William E. Jenkins 
Chief Examiner 
Roard of Examiners 
1411 K Street, N. W. 
Washington, D. C. 


Mr. Harold A; Clark 
Asst. Supt. Adult Educ. 
Vocational Educ. aud 
Summer Schools 
Franklin Admin. Pide. 
13th and K Streets, N. W. 
Washington, D. C. 


Mrs. Ruth W. Strauss 
Supervising Director 
of Special Education 
Franklin Admin. Bldg. 
13th and K Streets, N. V’ 


Washington, D. C. 


Dr. John T. Dailey 
Education Research Preovect 
George Washington University 
729 - 15th Street, N, W. 
Washington, D. C. 
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2101 New Hampshire Ave, N. W, 


Washington, D. C. 


1309 Harnilton St., N. W. 
Washington, D. C. 


2808 Navarre Drive 
Chevy Chase, Maryland 


4815 Ruatan Street 
College Park, Maryland 


3536 Martha Custis Drive 
Alexandria, Virginia 
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MEMORANDUM 


December 1, 1970 


TO: Attorney Peter F. Rousselot 
815 Connecticut Avenue, N.W. 
Washington, D.C. 


FROM: Julius W. Hobson, Plaintiff, Hobson v. Hansen 
Civil Action # 82-66 


SUBJ : Defendants' latest memorandum to the Court 


The objective of the Hobson v. Hansen litigation is to 
create a floor of equity in the distribution of quantitative 
resources such as money, teachers, books, special projects, etc. 
We did not ask the Court to discriminate against the rich on 
behalf of the poor, or whites on behalf of the blacks, and vice 
versa. The case was and is an attempt to make equal protection 
and equal opportunity a reality for all children in the D. C. 
public schools. Under these circumstances, we are outraged with 
the spread of $629 in average expenditures per pupil between the 
Tubman Elementary School and the Nichols Avenue Elementary School, 
both of which are located in a Black community. We are equally 
outraged by the spread of $489 between the Tubman Elementary 
School and the Key Elementary School, Key being West of Rock Creek 
Park and Tubman being located in a Black community. In spite of 
the statistical gyrations which appear in the defendants’ brief, 
the 1969-70 data show conclusively a widening inequity in expend- 
itures per pupil between elementary schools in the poor community 
versus the wealthy community, an inequity which has increased from 
$411 in 1963-64 to $506 in 1968 and, finally, ute. SSsaRrigno 70; 
leaving out the special schools. The Court decreed anebo6 Tait hat 
steps be taken to eliminate this quantitative unfairness, steps 


such as busing, reass@gnment of teachers, etc. 
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_ The School Administration has stated to the Court on 
more than one occasion that they have been carrying out this 
decree, . It is apparent from the 1969-70 data that they have not, 
but that, in fact, inequity now is more widespread than it was 


when this case was filed in 1966. ‘The School Administration is 


still running the elementary schools on behalf of the rich at 


the expense of the poor. This is apparent using expenditures 


Y, 


“based on teachers' salaries, it is apparent using average expend- 


itures per pupil, and it is apparent using expenditures based on 
Title I funds (see memorandum dated September 8, 1970, with all 
attachments). 

The last set of data put before the Court by the defend- 
ants attempts to excuse the gap in expenditures per pupil on the 
grounds that poor children are being bused into the schools with 
the higher expenditures per pupil, which, if true, still leaves 
the children from the sending school in a position of being 
discriminated against. The School Administration attempts to 
justify this reasoning by adjusting the income level of the 
neighborhood in which the receiving school is located by the 
proportions of receiving school student body that bused children 
comprise. Strangely enough, if this argument were statistically 
valid, they would have to also adjust the income level of the 
sending school, which might be downward. Without going into the 
validity of this argument, which is spurious and statistically 
invaiia, L wouia i1ke tO point out tnat tnis 18 a concept wnicn 
had not appeared in the Hobson v. Hansen case before. We had 


carefully discussed the economic level of the neighborhoods 


at 


Where the schools are located. This is quite different from 
discussing median family income of the schools. To our knowledge, 
there are no data available at this point on which to base such 

a discussion. The income level of the neighborhood in which the 
school is located has absolutely nothing to do with the number 

of pupils in the schools located in the neighborhood, but rather 
with the incomes of the families living in the neighborhood in 
which the particular schools are located. 

The following information from the U.S. Bureau of the 
Census clearly indicates that median family income can in no 
way be adjusted on the basis of the numbers or percentages of 
children bused in and out of school. 

The questionnaire circulated by the Bureau of the Census 
listed the following questions (factors) regarding income for 
1969 in the United States. These are the same questions (factors) 
used in the 1960 Census; 

1970 Census 
Questions asked of everyone in sample aged 14 and over 
(Basis for income data by census tract) 
Item 40 -- Earnings in 1969 
40a ~ How much did this person earn in 1969 in wages, salary, 
commissions, bonuses or tips from all jobs? 
This is before deductions for taxes, bondsm dues 
or other items. 
40b - How much did he earn in 1969 from his own non-farm 
business, professional practice or partnership? 
The aboww is net after business expenses. If 
business lost money, write "loss" above amount, 
40c ~- How much did he earn in 1969 from his own farm? 
This is net after operating expenses. Include 


earnings as a tenant farmer or sharecropper. If 
farm lost money, write "loss" above amount. 


) ort snsxettib oxtup 
spbelwonst xvo oT .efloordoe ots 20 enovat ylimet nsibem oniaevoelb 
Hove cusd of dole ab KUNA MAND te Eldeliove etsb on ore e19s 
edd doidw at Boordseddpiem edd to Level emoont edt .moltaevoatb © 
xodmua oft dtiw ob ot pakdion glecntiouits asd bessool at Loorce 
tendte: tud ,booduoddptenm edt al Bestsool sloodoe oft at elfiqugq to 
nt boodxoddipten oft ai patvil eeilias? ed? to eomoont ody diiw 
-betssol exs aloodoe uslwoiszicq offs doidw 

eds to useiwd .2.U ef? mox? asolsemzrotai patwolio? el 
on ai neo smovat yliow? astbem tedt eetsolbni yiusefo evened 
to sepstmeoieg 10 atedasa ed? to elesd edi no besevthe ed yew 
-Loorioe to tuo bas ni beeud aoexrblid>s 

evene> eds to veoiwa offs yd betelyouto exteanolseeup oriT 
102 omooni pnibuspex (e10s0s2) emolsesup pnatwolf{ot sis besell 
(stosos2) anociteoup emse edt exs seedT .se03032 bestia edd mi eoel 
:eavene> O8@! of? at bee 


avans> orel 
tevo bas SL beps siqnse mi enmoyzeve to bexes snoisesu 
(tocxt epeneo yd stsb emoont 10% siasd) 


eel at epniaied -- OD most 


\yisise ,sepew mi @8@f at axes moeteq sid? bib down woH - 50% 
fedot LLe mox? aqid x0 esavmod ,enoiasimmo> 
eoub gebnod ,sexses rot eaenoisoubeb etoted et eidT 
- ames i xedto Io 


ariei-con awo etd mox @8@L mk axse ef bib dowm woH - dO 
Sqidsremtisg 10 soistosiq Isaoleesioiq ,seonieand 

tI .esensqxe esontend 1 ai suods od 

,inwome evods “asol" etiiw ”~ seonieud 


EAs 


Item 41 -- Income other than earnings in 1969 


4la = How much did this person receive in 1969 from Social 
Security or Railroad Retirement? 
4lb ~ How much did he receive in 1969 from public assistance 
or welfare payments? 
Include Aid to Dependent Children, 01d Age Assist- 
ance, general assistance, aid to the blind or 
totally disabled. 
Exclude separate payments for hospital or other 
medical care, 
4lc ~ How much did he receive in 1969 from all other sources? 
Includeiinterest dividends, veterans' payments, pen- 
sions and other regular payments, including net 
rental income, annuities, unemployment insurance 
benefits, net royalties, estate and trust funds, 
private welfare, alimony or child support, foster 
child care, military family allowances, periodical 
contributions from persons not living in the house- 
hold, net gambling gains, non-service scholarships 
and fellowships. 


Source: U.S. Bureau of the Census 


Thus it is apparent from the Census questions asked that 
in order to adjust neighborhood income level by census tracts, one 
would have to adjust some of the factors listed. School children: 
are not listed and are therefore not an adjustable factor. We 
assume that the schools located in the poorer neighborhoods ac- 
commodate primarily poor children, and that the schools located 
in the wealthier neighborhoods accommodate primarily wealthy 
children. However, if the reverse were true -- if all the wealthy 
children were sent to school in the poorer neighborhoods and all 
the ppor children were sent to school in the wealthy neighbor- 
hoods -- if the differential in average expenditure per pupil 
remained, the Constitution would be just as much violated. 

I think that my memorandum of September 8, 1970, including 
all charts, is just as strong and directly to the point as it was 


prior to the School Administration's last filing. 
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In the final analysis, in terms of the distribution of 
teachers' salaries, in terms of the distribution of expenditures 
per pupil, in terms of the distribution of books, in terms of the 
expenditures based on economic level of a neighborhood, the School 
Administration is still discriminating against the poor and 
primarily the black. 

I would like to read all of the final statistical data 
put in, even if we have to get another delay. As I have said 
before, the success of this case has been its very simplicity. 
Also, we have managed to leave the burden of proof with the 


School Administration. Let's continue this where possible. 
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MEMORANDUM 


To: Mr. Peter F. Rousselot 
815 Connecticut Avenue N.W. 
Washington, D.C. 


From: Julius W. Hobson 
300 M Street S.W. 
Washington, D.C. 20024 


Washington, D.c. 
September 8,]970 


Subject: Data and information submitted by the D.C. Public 
Schools to the U.S. District Court for the school 


year 1969-70. 


I have read and evaluated the material submitted to 


the U.S. District Court by the D.C. Public School Administra- 


tion since we filed our complaint last May. 


I would say, 


particularly in the face of Judge Wright's last order, that 


most of the school administration's data are irrelevant. The 


part which is factually pertinent to our case is presented in 


the enclosed analysis. Before we do more I think we should 


meet for an hour or two. 


Incidently, let me congratulate you on our victory 


thus far. With your brain and my rhetoric we ought to move 


through them like Sherman moved through Georgia to the sea. 
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-Analyses- 


Chart... 

Chart 1 shows the average expenditure Per puplLvin the 
elementary schools by neighborhood income groups, fiscal year 
1969-70. An average of the original data submitted to the 
Court by the School Administration (total expenditures per 
school divided by the total numbers of pupils per school) 
shows that in the three richest and whitest neighborhoods 
($10,000 and above) the School Administration spends on an 
average of $94 more per pupil than it does in the three 
poorest and blackest neighborhoods with incomes below 36,000 - 
If the same average is taken at the $8,000 and above income 
levels, it shows that the School Administration spends about 
$75 more per pupil in schools located there, than it does on 
pupils in schools located in neighborhoods with income levels 
below $8,000. 

The chart clearly shows a pattern of spending by the 
D.C. Public School Administration which benefits the richer 


communities in the.City. 
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Chart 2 shows .expenditures per pupil in selected D.c. 
elementary schools, 1969-70. According to the chart, the D.c. 
Public School Administration spent the largest amount of money 
per pupil ($2,042) at the Bundy Elementary School in the school 
year 1969-70, and the smallest amount per pupil ($305) at the 
Tubman Elementary School. 1/ Thus, showing an expenditure gap 
between these schools of an unbelievable $1,719 per child. 

In 1966 when the original complaint was filed, (Hobson v. 
Hansen), data for the 1964 school year were used which showed 
a per pupil expenditure inequity between the lowest and highest 
elementary schools of some $411. The complaint filed in May 
1970 using 1968 data showed that the inequity had increased to 
$506. The chart states in the footnote that the astronomical 
inequity of $1,719 for 1970 represents an increase over 1968 
(then $506) of some 240 percent. 

1/7. In the 1969-70 school year the Administration spent as low 
as $104 per pupil at the Morgan Annex. We used Tubman in 
our analysis however, because it is comparable to Bundy, 
and because the Administration does not make clear the 
differences between the Morgan Elementary School and the 
Morgan Annex. In fact in some cases the Administration re- 


ports expenditures per pupil for combined elementary schools 
and annexes. 
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Thus, the data indicate that through the school 
year 1979-70 the D.C. Public School Administration carried out 
spending practices in the City's elementary schools which in 
spite of a Court order to the contrary, created greater in- 


equity and unfairness. 
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EXPENDITURES PER PUPIL IN 
SELECTED D.C. ELEMENTARY SCHOOLS, 1969-1970 


HIGHEST EXPENDITURE GROUP 
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In 1964 the spread between the highest and lowest school was 3411. By 1768 the spread equaled $506. 
The above data for 1970 show that the spread has increased from 1968 by 240% or to $1719. 


Source: D.C. Public Schools 


| 
| 
| 


ee i i ee 
TTT} ot +o 2 ghege OU me 


>» 


a 


1 Haase 


A] 
; 4 ? y es 
Mors womes 
a yh Ae an. 
—— =e ey Geen ’ ’ 3 
eT - 
art “i 
att 4 
eu 
LA) ny 
aon “ 
=" v' a, i "yah 
. iz "Zn ‘OA 
7 1-4 
c dice ‘iat 
; > r 4 y ih 
7 S87 2 Q uc? io) 
I4AGSAD 
yr aif 
(IME) 
: 52198 AG 
j wy Bo aivel 
* * ; ° - 
Ss se SAU he" 
4.8 ADD oe ee) 
v4 A Rae Ge } MAOIs 
seo AREA 3 Ope 
«Ge « S29A59 
=ehewé 217 TMA 


See Been capo Bec 


ort $207 a! 


ad 


AaVMAD 
NAMM! A 


isieoeall 


eka 


Chart. 3: 


The School Administration advanced the low or 
slightly negative coefficient of correlation (=208'), obtained 
when schools are "ranked first by median neighborhood income, 
and second by mean expenditures per pupil" as proof that the 
wide variation in expenditures per pupil between individual 
schools do not reflect any economic or racial bias. However, 
the most elementary inspection of the data on which the school 
Administration's coefficient of correlation is based readily 
leads to the conclusion that the statistical method used to 
arrive at the -.08 coefficient is highly questionable. 

Chart 3 is entitled "Relation of Average Per Pupil 
Expenditures to Neighborhood Income Levels, 1969-70." The 
apparent statistical conclusion-drawn from the data on this 
chart is that any attempt to compute a coefficient of correla- 
tion using these data would be misleading to say the least. 

The chart shows each elementary school in the District of Columbia 
on a graph cross relating neighborhood income and average expendi- 
tures per pupil. In 1969-70 the rounded city-wide average 
expenditure per pupil in the elementary schools was $586. Of 


the 53 schools shown with average expenditures below the city- 
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wide average, only five were located in neighborhoods with 
income above $8,000. [In the neighborhoods with incomes below 
$8,000 forty~eight schools had per pupil expenditures below 

the city-wide average. Expressed in percentages, the data show 
that only 25 percent of the schools located in the wealthier 
neighborhoods had expenditures below the city-wide average, 

while more than 43 percent of the schools in the poorer neighbor- 
hoods (incomes below $8,000) were so situated. 

The Keene Elementary School had the lowest average 
expenditure per pupil ($541) found in any elementary school 
located in the wealthier neighborhoods, ($8,000 and above in- 
comes). This represents a diviation from the city-wide average 
of only a minus 7.7 percent. By contrast, Tubman, a school 
comparable to Bundy, and located in the poorer neighborhoods 
(incomes below $8,000), had a low expenditure of $305 per child, 
an amount which deviated from the city-wide average by an un- 
believable minus 48.0 percent. 

The chart shows clearly that the "crazy guilt" 
nature of the spending pattern is such that it is highly im- 
provable that any statistical method of computing a coefficient 
of correlation would yield meaningful results. Particularly 


among the low income area schools, there appears to be no 
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correlation between neighborhood income and per pupil expendi- 
tures. No one ever seriously suggested that there was. 
Between the rich and poor income areas, however, the chart 
shows that there is clearly differential spending in the elemen- 
tary schools of D.C. based on the income levels of the neighbor- 
hoods. 

From a statistical point of view the fact of negative 


Or positive correlations is of no significance to our argument. 


: e 


Kiet eceta7? tt wn J : a ba 
iu : | -86W exedt . ak . : YASL oa 4 i gt 2s ou eer 
wedge ss Be Wek © i Cake . f x i Uae Lae 4 
b susdo edd ,19 86078 ome oq Gns doix eft neewsea 
; "7 A iw wf ' re. ; 
7 - 2 a af pasa wis 6h exes tnt evo 7 


116.8 @ « aD ots 


onelibios oad Se Gsheat 


peer tb t0 efootos vied 


| pieigiee 3° pot af louie ate de tare 4, 4 » 
.- ebood 
2 oi , «al us > = 
evisspen to Jost edt {3 weiv 30 By of atog isoideise je 5 m7 moz% | 
Lewis ine: . 
P . Snemup1s wo Of Sac te to ek eich at owt 10 
- eer” s a ¥ ah dave? aé@ 7. Te ee one a - Aa 
——F oie » ¢€ x ately A a m tOd' 4 (ew is «a ‘ re - 
; epiteve »e 4 wee? epdiaivat * *)11 @owoene = ' ok, 7 
Leer G ore a veil Ssry | eri iae i 
e 394 = « tee uve ~! woe Tet *& ° >" 
Di dete ; 


oo nap sapicn Betis Le 


"Ar a a OD otal Lett? b@ 


—3- 


D.C. ELEMENTARY SCHOOLS 
Relation of Average Per Pupil Expenditures 
to Neighborhood Income Levels, [969-70 


Per Capita Pupil Expenditures 
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Neighborhood Median Income (in § thousands) 
SOURCE: D.C. PUBLIC SCHOOLS 


Wy WORKING MEMORANDUM 
TO: The District of Columbia School Administration and 
Members of the Board of Education 
FROM: ulius W. Hobson, Director, Washington Institute for 


Quality Education 


SUBJECT: Wright Decree Compliance and Intelligence Necessary to 
Maintain Efficient Public Schools 


DATE: March 207, 1972 

Pursuant to my conversation with the Vice Superintendent of 
Schools and some of his staff members and pursuant to my appearances 
before the Committee on the Budget and other committees of the Board 
of Education, I propose the following: 

That WIQE be directly responsible for the collection, 
evaluation, and analysis of basic data on public education in 
the public schools of the District of Columbia. These data 
will include a series on teachers' salaries from regular budget 
funds by school, the number of pupils by school, and the number 
of teachers by school. 

Up to now, the difficulty in complying with the Wright decree 
has manifested itself in the failure of the school administration to 
come up with solid, correct, fundamental data on which to base compu- 
tations to show compliance. WIQE proposes to do that. Furthermore, 
the 1967 Wright decree, which dealt with the track system, the dis- 
tribution of books and supplies, the availability of equipment, the 
incegrecioneor the teaching faculty, and the utilization of special 


projects, still faces the school administration. The mere placing 


of teachers' salaries in the elementary schools within 5 percent of 
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the city-wide average does not Satisfy the total requirements of 
thesWn get decree from 1967 through 1971. 

In 1971, the court gave the school administration wide lati- 
tude in working out methods of compliance. The administration 
still has the power to do more than just transfer teachers around, 
which may or may not improve education. WIOQE proposes to come up 
with a plan that will satisfy all the requirements in the decree 
from 1967 to date and that will improve the quality of education 
OEferedethe children in, this :community. 

In order to accomplish this, certain information is necessary. 
WIQE proposes to collect that information and to present it to the 
Board of Education in the following forms: 

1) A chart showing special projects and programs, their 
sources and funds, the numbers of people working on them, the 
numbers of children affected by them, and the benefits accrued 
to the children as a result of having participated in these 
projects and programs. 

2) WIQE proposes to prepare for the administration and 
the school board a chart showing the distribution of equipment 

and supplies (equipment inventory chart). 

3) In order to satisfy that part of the decree dealing 
with equal education, WIQE proposes to prepare curriculum pro- 
gress charts in the basic subjects offered by the public schools 


such as current progress in English, mathematics, and history 


shown by school for the junior and senior high schools of the 
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4) WIQE proposes to prepare a chart dealing with text- 
books -- how many there are; where they are located; where they 
are needed; whether they are up-to-date or whether they are ob- 
solete. 

5) WIQE proposes to prepare a chart on school libraries 
that will show the books in libraries by school, by subject. 

6) WIQE proposes to make available to the school adminis— 
tration and the Bard of Education a chart showing tuition 
eahiesm yes CiOOL,) OY LOCallOn, manage oy. COs ce 

7) WIQE proposes to furnish the school administration and 
the board with a chart showing the administrative positions in 
the public schools by school and the cost of these administra- 
tive positions to the entire school system. 

8) WIQE proposes to put the schools in compliance with the 
Wright decree within 30 to 45 days and to devise a statistical 
formula that can be used to maintain intelligence on whether the 
schools are in compliance for a period of one year. 

9) WIQE proposes to present to the school administration 
and the board three alternative plans for compliance: 

a) Dealing with the movement of teachers. 

b) ee wney ae the changes in some school boundaries. 

G) Dealing withthe redistribution of certain special 
projects financed out of regular budget funds. 


We will present to the Board of Education and the school adminis— 
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tration pending the acceptance of this proposal a detailed outline 

of the direction to be followed. WIQE proposes:to do this and to 

“work continuously for a period of one year for the sum of approximately 
$70,000. 

WIQE agrees that all information collected in connection with 
this proposal will be in-house, confidential work released only by 
the members of the Board of Education and the school administration 
for the purposes of progress reports to the public. WIQE will, under 
no circumstances, release any of these data or findings or make criti- 
cisms of the school administration or the board in connection with 
these findings. within the course of the one year or the life of this 
contract. 

WIQE expects that the school administration and/or the Board of 
Education will be responsible for obtaining funds to finance this 
project. One suggested source of funds that looks promising would 
be private foundations. If, however, we fail to acquire funds from 
private foundations, WIQE suggests that the school Porn s Ceeron 
examine its sources of funds such as Impact AID, etc. 

If the WIQE work fails to put the schools in compliance or ate 
the work is inaccurate, we agree to repay any funds that we have 


received. 
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: HOBSON v. HANSEN 


COMMISSION ON LAW AND SOCIAL ACTION 
AMERICAN JEWISH CONGRESS 


15 East Suth Street 
New York, N. ¥. 10028 
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ANALYSIS OF HOBSON V. HANSEN 

On June 19, 1967, the United States District Court for the District of 
Columbia decided Hobson v. Hansen, 269 F. Supp. 401. Among other things, the 
court found that there was de facto discrimination against Negro students in 
the District of Columbia public school system. The court found that the tracking 
system of the District schools consigned Negro students to inferior instruction, 
that allowing white students to transfer out of predominantly Negro cat 
hood schools into predominantly white schools resulted in increased segregation, 
that the schools in Negro neighborhoods were physically inferior, had poorer 
teachers and had predominantly Negro faculties, that teachers in the District 
were assigned to schools according to race, and that Negro teachers were seldom 
promoted to supervisory positions. The court, relying on Bolling v. Sharpe, 

347 U.S. 497 (1954), held that these discriminatory practices were prohibited 
by the Due Process Clause of the Fifth Amendment. 

Hobson v. Hansen must be viewed against the background of public school 
conditions in the District of Columbia. Prior to Brown v. Board of Education, 
347 U.S. 483 (1954), school segregation was decreed by statute in the District. 
On the same day that Brown was decided, the Supreme Court decided Bolling v. 
Sharpe, which held that, although the District of Columbia was not a state and 
therefore was not within the Fourteenth Amendment's Equal Protection Clause, 
the concept of equal protection was sufficiently strong in the Due Process Clause 
of the Fifth Amendment to prohibit discrimination in the District's schools. 
After Bolling, the District school authorities established the educational 
system that was held unconstitutional in Hobson v. Hansen. This system's main 
elements were as follows: 

1. A neighborhood school policy was established, which generally required 


students to attend schools in their own neighborhoods. Since almost all of the 
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District's residential areas are de facto segregated, the neighborhood school 
policy meant that there were few white students attending school with Negroes. 


2, "Optional zones” 


were established in neighborhoods where there were 
both Negroes and whites, allowing white students who normally would have at- 
tended schools in the Negro neighborhoods to transfer to predominantly white 
schools. No such optional zones were established in exclusively Negro areas. 

3. <A track system was begun under which students in the District schools 
were placed in one of four graded tracks, according to their academic achieve- 
ment and potential. The classification of the student for track purposes was 
done by use of intelligence and achievements tests. 

4. New schools were constructed, not on the borderlines between white 
and Negro neighborhoods, but weil within those particular neighborhoods so that 
these schools were fed by predominantly white or Negro students. 

5. An open enrollment policy was established to allow the students in 
one neighborhood to transfer to other schools where there were vacancies. The 
court found that most students taking advantage of this policy were white students 
who transferred out of Negro schools into white schools. 

6. There was no bussing of students to achieve integration, and there 
was no pairing of white and Negro schools. 

7. There was no program for the construction of educational parks. 

8. Schools in Negro neighborhoods were predominantly staffed with Negro 
teachers and white schools were predominantly staffed with white teachers, and 
there was similar segregation for supervisory personnel. 

9. Negro neighborhoods had both the oldest and the newest school buildings, 
and the oldest buildings were completely inadequate. 


10. The overcrowding in the schools of Negro neighborhoods was much higher 


than in white neighborhoods. 
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11. Negro schools had less experienced teachers than the white schools, 
had more temporary teachers, and had fewer teachers with graduate degrees. 

12. The per pupil expenditure was $100 per year less in Negro schools 
than in white schools. 

13. In some Negro neighborhood schools, kindergarten is not available 
at all, while it is available in all of the schools in white neighborhoods. 
(Kindergarten is not compulsory in the District.) 

The Evils of the District of Columbia's Tracking System 

Although the tracking system in the District, according to a book on the 
subject written by Carl F, Hansen, Superintendent of District Schools and one 
of the defendants in Hobson v. Hansen, is supposed to be administered with great 
flexibility so that a student is upgraded to a higher track as soon as his 
academic abilities allow, the court found that in practice the tracking system 
did not work this way. Instead, once a student was assigned to a particular 
track, he was not observed and tested with enough care to evaluate fairly his 
progress and his ability to do the work on 4 higher track. The court also 
found that another supposed principle of the tracking system, that a student 
would be “cross-trackea" in individual subjects where he could work on @ higher 
level, was not being followed. Thus, the constant effort to ascertain that a 
student is at his proper ability level, a key element in tracking philosophy, 
was absent. 

In schools where there were both white and Negro students, the net effect 
of the tracking system was to physically separate students according to race, 
for most of the Negro students were categorized into the lower tracks, the 
white students were selected for the highest tracks, and there was little actual 
integration. The court also found tracking correlated with socio-economic 


status. Negro students from wealthier families tended to be elevated to the 
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higher tracks. As the court said: "As a general rule, the percent of students 
in a given track will correspond to the income level of the neighborhood served 
by that school.” The court summed up its conclusions as to tracking in these 
words ¢ 
In short, there is substantial evidence that tracking tends to thin 
out the number of Negroes in the higher curriculum levels, thus 
redistributing the racial balance in the integrated schools -- 
increasing the proportion of Negroes to whites in the lower tracks 


and decreasing the proportion in the upper tracks. 
¥ %*-* * * 

When @ student is placed in a lower track, in a very real sense his 

future is being decided for him; the kind of education he gets there 

shapes his future not only in school but in society in general. 

Among the specific evils in the system of evaluating students for tracking 
that the court noted were: 

1. The tests used to classify students into tracks were weighted against 
Negroes because, in general, they were weighted against economically and 
culturally disadvantaged students. 

2, There was inadequate counseling of the individual students and an 
absence of close attention to the students as individuals and to their progress. 
The court said: 

Aosent this close attention, the student will remain locked into his 

assigned curriculum, unless the student or his parents are disposed 

to question the merits of that continued assignment. 

The court also noted that, because certain Negro schools did not have kinder- 
garten classes, a student attending those schools lost a full year head start, 
for the court found that if the introduction of school activities and discipline 
did not occur during the kindergarten year, it had to take place during the 
first year of regular school. 


The court said this regarding the tendency of the District tracking system 


to lock a student into his original track: 
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The tracking system places & premium on a student's present ability 

to perform successfully in school and that emphasis favors those 

who are given the opportunity to develop the skills needed for suc- 

cess -- and disfavors those denied the opportunity. 

The court found that there were no adequate remedial or compensatory programs 
to help students move up in tracks. 

The court had some special words to say about the testing program in 
District schools. It noted that a student could go up to three years without 
being retested, and then when he was tested the tests used were totally inade- 
quate for measuring the student's innate abilities: 

In plain words, this means that aptitude tests can only test a stu- 

dent's present level of learning in certain skills and from that 

infer his capability to learn further. 

The court stated that there were other factors that would affect the Negro 
child's performance on the aptitude tests. The court recognized that the emo- 
tional condition of the student at the time he is taking the test could have a 
great effect on the test's result. Therefore, a student's lack of confidence 
in his ability to compete with “better off" students was an important factor 
when Negro students took these tests. The court also noted that psychological 
tests of Negro students showed that a kind of racial self-debasement was often 
present -- for example, Negro students in their early school years often could 
not draw pictures of themselves with dark-colored skins. De facto segregation 
and deprivation due to racial factors also caused, the court stated, anxiety 
and apathy not present in white students. 

The court's conclusion regarding the whole subject of testing is summed 
up in the following words: 

In light of the above evidence regarding the accuracy of aptitude 
test measurements, the court makes the following findings: First, 
there is substantial evidence that defendants presently lack the vech= 
niques and the facilities for ascertaining the innate learning abilities 
of a majority of District school children. Second, lacking these tech- 
niques and facilities, defendants cannot justify the placement and 
retention of these children in lower tracks on the supposition that 


they could do no better, given the opportunity to do so. 
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Teachers' Expectancies and Performance of Pupils 
One of the defects in the District of Columbia testing program that the 
court stressed was "the self-fulfilling prophecy" of the tests. 


The real tragedy of mis judgments about the disadvantaged student's 

abilities is, as described earlier, the likelihood that the student 
will act out that judgment and confirm it by achieving only at the 

expected level. 


en 7 eo 


The third feature of the track system is its tendency to re- 
inforce the psychological impact of being adjudged of low ability. 
By consigning students to specifically designed curricula, the 
track system makes highly visible the student's status within the 
school structure. To the unlearned, tracks can become pejorative 
labels, symptomatic of which is the recent abandonment of the sug- 
gestive "Basic" for the more euphemistic "Special Academic" as the 
nomenclator of the lowest track. And even if a student may be un- 
aware of labels, he cannot ignore the physical fact of being 
separated from his fellow students. 


None of this is to suggest either that a student should be 

sheltered from the truth about his academic deficiencies or that 

instruction cannot take account of varying levels of ability. It 

is to say that a system that presumes to tell a student what his 

ability is and what he can successfully learn incurs an obligation 

to take account of the psychological damage that can come from such 

an encounter between the student and the school; and to be certain 

that it is in a position to decide whether the student's deficiencies 

are true, or only apparent. The District of Columbia school system 

has not shown that it is in such a position. 

This conclusion by the court has recently been confirmed by psychological 
experiment that was conducted in the San Francisco public schools. Rosenthal 
and Jacobson, Teachers' Expectancies: Determinants of Pupils IQ Gains, 19 Psycho- 
logical Reports 115-118 (1966); Rosenthal and Jacobson, Changing Children's IQ 
by Changing Teachers' Expectations , Gottsegen and Gottsegen, 3 Professional 
School Psychology (in press); Rosenthal, Pygmalion in the Classroom (in press). 
A non-verbal intelligence test was administered to all children in an elementary 
school -- 18 classes, ranging from grades one to six. The teachers of those 


classes were falsely told that the test was designed to predict academic “blooming” 
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or intellectual gain. An average of 20 per cent of the children given the test 
were falsely reported to have capacity for unusual intellectual gains during 

the academic year. "The experimental treatment for these children, then, 
consisted of nothing more than being identified to their teachers as children 

who would show unusual intellectual gains." Psychological Reports, supra, at 116. 

The result of this experiment was 

[/£/or the school as a whole those children from whom the teachers 

had been led to expect greater intellectual gains showed a signifi- 

cantly greater gain in IQ score than did the control children .... 

The lower the grade level, the greater was the effect.... It was in 

the first and second grades that the effects were most dramatic. The 

largest gain among the three first grade classrooms occurred for 

experimental /subjects/ who gained 18.2 IQ points in excess of the 

gain ( 16.2) shown by the controls. The largest gain among the three 

second grade classrooms was obtained by experimental /subjects/ who 

gained 18.2 IQ points in excess of the gain ( 4.3) shown by the con- 

trols. Ibid. (Original emphasis. ) 

Since the San Francisco experiment scientifically confirms the conclusion 
of the court in Hobson v. Hansen, any school system that establishes a tracking 
program must give heavy weight to "the self-fulfilling prophecy" aspect of 
tracking and its possible conflict with the Fifth Amendment, especially when 
the tracked school's students are drawn from several racial groups and the effect 
of the tracking is generally to separate students according to race. The same 
would be true if the school's students were drawn from one race but from different 


socio-economic backgrounds, and the effect of tracking were to separate the 


students according to their backgrounds. 


September 19, 1967 


Donald M. Kresge 


_ 


Boise @ wee tIR—NRe sacs UadEyE.docdee que pened oy goede si dures M) Io 
| Yo s20qe8 “reaqerty galLiT Ries edt” os saplew crtes oy Sau ong 
" heme ULietveqes , Saembusah met edy ity fail was aleleen 2) foe 91 deers 
doeTie add Bae eqocry fatews leteves govt ama om sduedws s' Lomise Sood att 

*eee eT .ooer af pelivoves Staehaste atansye oF YLimonm, 2? gio) at Yo 

fare? tk aot? Sed 909% iio wor) awevh orew efwabote @ Loom ai? Lf ere 6° Blew 
ed? wporinee of ou RablemNd to to9T Ie add dae. xdaverptens 2 tmong>--cleee 
7 Mb gieed Weds oF BoOloOwoo™™ - -ehwa 


4 ] TAL Ci rodepaged 


aovhilde ge eradcon® Shed? of beltPineht antes geqe wice yates © bo! loo 
oOLi 20 Otges .prscqhe Jestmclodbess ".entey imorrasfore! Laim voor 6) ow 


MEMORANDUM December 15, 19770 


TO: (List Below) 
FROM: Robert W. Hartman /” 


SUBJECT: NEED FOR TECHNICAL ASSISTANCE FOR DEFENDENTS IN HOBSON V. HANSEN 


eet 


This memorandum raises the question of the role of academic 
expertise in the judicial process and the need for safeguards against 
abuse when experts are used. The illustration is a real one. 


In judicial proceedings before the U.S. District Court for the 
District of Columbia, Julius Hobson, et al, have brought suit against 
the D.C. school board alleging that the school system has failed to 
fulfil the Court's decree of 1967 that the allocation om resources 
be made on a non-discriminatory basis. In November 1970, D.C. Corporation 
Counsel filed a brief defending the system's procedures and alleging that 
whatever variation exists in per pupil expenditures can be explained 
on grounds other than race or income. Plaintiff filed a lengthy 
memorandum on December 8, alleging that the school board's own data 
continue to show discriminatory practices. The memorandum relies 
heavily on a stavistical analysis prepared-by the Harvard Center for 
Law and Education. . 


I believe that a disinterested, objective analysis of the opposing 
memoranda filed before the Court would disclose the following. The 
brief on behalf of the school board presents some unsophisticated * ~~~ 
analysis of raw data produced by the school system. Although the 
data has benefited from selection and arrangement of counsel, there 
has been little support on the technical (i.e., statistical and educational 
research) side. Plaintiff's memorandum, on the other hand, is buttressed 
by considerable technical expertise in the form of a technical appendix, 
which is repeatedly cited as authority in counsel's brief. 


It is my opinion that this case has two legitimate "sides," not . 
only on direct points of law but on points of evidence, data interpretation, 
and interpretation ef results of educational research. , Moreover, the 
Specialized resources available to the contending parties seem manifestly 
unequal, favoring plaintif®. et me illustrate the need for technical 
expertise on the side of the defendents: 


a) 


1) A considerable portion of the case made by plaintiff is 
that white schools west of Rock Creek Park receive significantly 
higher expenditures per pupil after controlling for other variables 
that might cause such differential outlays. The capstone evidence 
for this assertion is presented in the Harvard Center Appendix, 
pp. 105-13, in which multiple regression results are reported. 

The conclusion is that "the more important information found in these 

tables is that [predominantly white] schools west of Rock Creek Park 

are definitely favored in expenditures" (page 107). This conclusion 

is based on us multiple regression equations in which the t statistic 
associated with "predominantly white schools west of Rock Creek Park" 

fone cetromeroo to 2.61: (pp. 00-11 )eeerrom the texp. a te clear 

thee ne au ors rely on an equation im waren the b stabistmc is.) 43. 


Most statisticians would question the use of "definitely favored" 
given such weak results; most lawyers would not recognize this fact. 


2) In connection Ghee these same regressions several unexplained 
s have been made in the presentation of the data. For example, 


a) Special school zone variables’ (Model Schools, West of 
Park "White," West of Park "Black") are used in the 
equations but all three are used in one equation while 
only two are included in the others. Another regional 
variable (Anacostia) is used in a similar equation on 
Reto, DU NOL On Dp. Use 


b) Variables that can be continuously measured (e.g., percent 
white) are included only in discrete form. 

c) Although the appendix elsewhere (p. 130) uses a multiplicative 
form to estimate the relation between pupil-teacher ratios 
and school enrollment in different areas of the city, this 
statistical form is not reported in explaining expenditures 
per pupil cn pp. LO9="T. 


In none of these cases am I alleging that alternative formulations, 
inelusion of omitted variables, or substitution of continuous for 
binary variables will change the evidential results. But certainly 
such experiments should be performed and fully reported to the Court. 
Such a report would require that some statistical expertise be lined 
up on the school board side. 
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In the matter of providing defendents with expertise in educational 
research, two elements of the case stand out: 


1. Plaintiff's request that expenditures incurred for 
"compensatory education" be excepted under their 
proposed order (p. 13, Plaintiff's memorandum). 
Plaintiff seems to include only specially designated 
schools (Model Schools) in this category (p. 4, footnote). 
However, in a similar context, the Appendix to plaintiff's 
brief seems to argue that extra expenditure constitutes 
"compensating the children" (p. 30, Avpendix). By 
extension, if the school committee is now compensating 
some children by spending more on them [the percentage 
of "needy children" in high expenditure schools exceeds 
the percentage in low expenditure schools! (Appendix, 
pp. 138-9)] does this constitute compensation? There is 
a literature on compensatory education and on what it 
mignt mean. An experienced educational researcher could 
greatly aid the Court in defining this elusive term 
and in enabling proper guidelines to be set for any 
order. This issue has not been raised in defendents' 
(or plaintiff's) memoranda. 


2. The issue of teacher quality has been reiced eeain 
and again in this case. Neither side has been entirely 
consistent in its arguments. A key issue has been the 
finding of researchers on the importance of degree level 
and experience of teachers. The plaintiff relies 
heavily on the work of Henry Levin as its technical 
authority. Here is how plaintiff summarizes Levin's major_ 
work; P 


"Tevin found that experience and effectiveness 
did seem to be related, and in the way one 

would expect: the first few years have great 
advantage, and then the increment in teacher 
effectiveness diminishes. Levin never does 

get a negative result; that is, experience 

never is detrimental to producing achievement 
in'students' (Appendix, ples citation istto 
Levin, Recruiting Teachers for Large-City Schools, 
no page). 


ae pes 


Here is a quote from Levin's summary chapter: 


",..it is possible that a teacher's degree and 
experience are less related to his effectiveness 
than such factors as his attitudes, verbal 
aptitude, general intelligence, and creativity._/ 


/ 


fs Or example, the regression analysis 
on which Table 6..2- [| Competetes of Negro Vernal 
Achievement at Grade 12] was based found no 
statistically significant relation between 
degree level and experience of teachers on 
the one hand and verbal scores for 12th grade 
Negro pupils on the other,” (Levin, ob. cit, 


p. 8-9). 


The plaintiff's citation and the one above are not necessarily 
incompatible, but they surely give contrasting slants to the evidence. 
It is clear that some familiarity with educational research literature 
(amply possessed by plaintiff) would be of benefit to the defendent. 


Conclusion 


Hobson v. Hansen is an important case. It should be decided on 
its merits. Both sides are provided with counsel, whose comparative 
quality I cannot judge. But the plaintiff is considerably advantaged 
with respect to technical expertise and education research backup.- The 
introduction of academic specialists is of benefit to the pursuit of 
justice only if expertise is available to the two sides. In some cases 
it is (barely) conceivable that academic expertise can be enlisted 
for dispassionate, "neutral" analysis. That is not the case in this 
proceeding: the technical appendix is every bit as much an adversary 
document as is the legal brief. 


The questions raised here are: 


a) in general, who proteets the Court against biased 
technical assistance? | 


b) Who will help the D.C. school board to enlist technical 
assistance in this case? 


Dastriputgion List 


Edward J. Meade, Ford Foundation 4 


William Taylor, Center for National Policy Review, Catholic University 
Law School 

T. Michael O'Keefe, Washington Internships in Education 

Thomas Glennan, Office of Economic Opportunity — 

David K. Cohen, Center for Educational Policy Research, Har 

Peter Rousselot, Counsel for Julius Hobson; Hogan and Hartson 

Matthew Mullaney, Jr., D.C. Assistant Corperation Counsel 


Hugh Scott, Superintendent, D.C. Schools 
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January 15, 1971 
MEMORANDUM 


TO: All Previous Memo Getters 


&f 
FROM: Robert W. Hartman os anim 


SUBJECT: NEED FOR TECHNICAL ASSISTANCE FOR DEFENDENTS IN HOBSON V. 
HANSEN REVISITED 


iE have no desire to subject anyone to a detailed rebuttal of the 
points raised in Stephan Michelson's letter to you of December SHH A MERC Ap. 


My earlier memo raised the issue of how a court could, in general, 
evaluate technical evidence raised by one adversary when the other side 
fails to use countering technical expertise. I applied the issue to the 
Hobson v. Hansen case, in which I believed such a balance of technical 
adversaries was missing. 


The broad point raised in Michelson's letter to you seems to be 
that such balance already exists and/or no such balance is necessary 
since the plaintiffs are offering "completely straightforward" technical 
results. 


The presence of balance is illustrated by the assertion that the 
defense has utilized myself, others, and Brookings facilities. Speaking 
for myself, this assertion is false. I have had no direct ccntact with 
any agent of the defense in this case and no one under my direction has 
had either. Brookings facilities were used cnly to type the memo you 
received, 


Michelson's letter stands as its own testimony to whether the case 
made is straightforward. Moreover, it answers the implied question of 
my last memo: Can the Court be snowed by technical evidence? Since 
several of the recipients of this memo exchange are laymen when it comes 
to the special knowledge required to decipher the issues raised by my 
note and Michelson's, they can regard their own desires to obtain outside 
help as indicative of whether the Court needs help. 


lic emare a few points to help you decide, 


4 1. My memo contended that Michelson's use of tests 
M of significance was "questionable." His letter 
asserts that I am wrong, that everybody does it 
0D q his way, and that "most people with a good deal 
x el of experience" would agree with him. In 1970, 
\ 38 in a footnote to an article, Michelson refers 
da GOomthe test of Significance that [called 
"Questionable" as not the “conventional standard." 
(Do Teachers Make A Difference?, Pp. 1G Vfootnotems i») 


aia 


To decide who is right here, you will have to 
read Michelson's sentence and understand the 
meaning of "T values." 


Michelson also contends that my point on significance 
tests should be dismissed out of hand because it 
implies that the Court reject cdds of g2-8. His 


technique implies that the Court should reject 
odds of 84-16, 


To evaluate my allegation, you have to understand 
the meaning of a "one-tail" test and the concept 
of a level of significance, 


I assert that Michelson's method does not conform 
to the usual scholarly ethic of loading the case 
against oneself, so that any favorable conclusions 
that one's data yield can be held with great 
confidence, having overcome the odds. 


To explain this requires either that you understand 
"etandf# errors" or that I spend a page explaining 
it to you. (I'd be glad to. But I'd rather the 
Court ask a statistician to do it.) 


2. My memo claimed that a knowledge of the edu- 
cational research literature would lead an 
adversary to present the Court with "counter 
quotes" to Michelson's. I illustrated this with 
paired quotes from Henry Levin's work. Michelson 
dismisses my quote as follows. "[Hartman's] 
reference is to the twelfth grade, for blacks, 
This is not Levin's result for the sixth grade." 
Look carefully at that second sentence -and its 
grammatical structure relative to the first. 


I assert that in the 1970 work of Henry Levin 
to which I presume Michelson refers (also in 
Do Teachers Make A Difference?, pp. 55-78), 
‘Henry Levin does indeed report Michelson's 
result - in the sixth grade ~- for whites. If 
you think the Court should not be informed that 
the citation of authority was - how shall I say 
it? - incomplete and that Michelson should have 
the last or only word here, then the case can 
indeed rest. 


‘ a 
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The final point of my memo was that it was critical 
to the case that compensatory expenditures be dis- 
cussed, defined, understood and so on. I illustrated 
this in my typically subtle fashion: by pointing out 
that the schools that would lose funds under the 
requested Court order have a higher concentration 

of needy children than the schools that would gain 
funds. Michelson dismisses this as a tautology. 


I make here only the weak claim that when the 
Court is being asked to transfer money from 
schools with high concentrations of poor kids 

to schools with lower concentrations of poor 

kids, it would be well advised to seek counsel 

on how to redefine its order so as to avoid 

Such a patently absurd result. If dismissing 
this concern as tautology is "objective research," 
God save us from the partisans. 


January 20, 1971 


MEMORANDUM 

TO: List Below Phoee 
ap eee 

FROM: Robert Hartman/*” 


SUBJECT: Final Memorandum on Need for Technical Assistance 


Poreyour records, it.should be noted thatacn Janvary 10 .1o7 & 
the D.C. Corporation Counsel filed with the District Court a brief in 
the case my previcus memoranda brought to your attention. I have on 
this day reviewed that brief and the accompanying statistical report, 
"An Analysis of Variation in Teacher Expenditures Per Pupil Among 
D.C. Elementary Schools," by Dave M. O'Neill and Associates. 


Inasmuch as my concern with this case is fundamentally that the 
Court receive such evidence from the defendents, I want it to be kncwn 
that the practical significance of my previous comments is now nullified. 
The imbalance in expertise that may still persist is, as best I can 
judge, within a normal range. Both sides are now well provided with 
technical assistance, and the Court is in a better position to judge 
the case on its merits. 


Edward J. Meade, Ford Foundation 
William Taylor, Center for National Policy Review, 
Catholic University Law School 
T. Michael O'Keefe, Washington Internships in Education 
Thomas Glennan, Office of Economic Opportunity 
David K. Cohen, Center for Educational Policy Research, 
Harvard University 
Peter Rousselot, Counsel for Julius Hobson; Hogan and Hartson 
Matthew Mullaney, Jr., D.C. Assistant Corporation Counsel 
Hugh Scott, Superintendent, D.C. Schools 
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september 8, 1970 


TOs Mee PeterrPyrRousselot 
815 Connecticut Avenue, N.W. 
Washington’, D.C. 

FROM: Julius W. Hobson 
300 M Street, S.W. 
Washington, D.C. 20024 


SUBJECT: Data and information submitted by the D.C. Public 
Schools to the U.S. District Court for the school 


year 1969-70. 


I have read and evaluated the material submitted to 
the U.S. District Court by the D.C. Public School Administration 
sinceswe filedour ‘complaint st May. I would say, particularly 
in the face of Judge Wright's last order, that most of the school 
administration's data are irrelevant. The part which is factually 
pertinent to our case is presented in the enclosed analysis. 
Before we do more I think we should meet for an hour or two. 

ineidently , let™me "congratulate you on tour? victory ‘thus 
far. With your brain and my rhetoric we ought to move through 
them like Sherman moved through Georgia to the sea. 

If you can get this typed and give me a copy of just 


the analyses, I would be grateful. 


Hubius 
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ANALYSES 


Chart i. 


Chart 1 shows the average expenditure per pupil in 
the elementary schools by neighborhood income groups, fiscal 
year 1969-70.) An average of the original data submitted to 
the Court by the School Administration (total expenditures 
per school divided by the total numbers of pupils per school) 
shows that in the three richest and whitest neighborhoods 
($10,000 and above) the School Administration spends on an 
average of S94 more per pupil than it does in the three poor- 
est and blackest neighborhoods with income below $6000. If 
the same average is taken at the $8,000 and above income 
levels, it shows that the School Administration spends about 
$75 more per pupil in schools located there, than it does on 
pupils in schools located in neighborhoods with income levels 
below $8,000. 

The chart clearly shows a pattern of spending by 
the D.C. Public School Administration which benefits the 


richer communities in the City. 
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Chart “2. 


Chart e shows expenditures per pupil in selected D.C. 
elementary schools, 1969-70. According to the chartemthes Dec. 
Public School Administration spent the largest amount of money 
per pupil ($2,042) at the Bundy Elementary School in the school 
year 1969-70, and the smallest amount per pupil (2305)at ine 
Tubman Elementary School. 1 / Thus, showing an expenditure gap 
between these schools of an unbelievable $1,719 per child. 

In 1966 when the original complaint was filed, (Hobson 
v. Hansen) data for the 1964 school year was used which showed a 
per pupil expenditure inequity between the lowest and highest 
elementary schools of some $411. The complaint filed in May 1970 
using 1968 data showed that the inequity had increased to $506. 
The chart states in the footnote that the astronomical inequity 
of $1,719 for 1970 represents an increase over 1968 (then $506) 
of some 240 percent. 

Thus, the data indicate that through the school year 
1969-70 the D.C. Public School Administration carried out spend- 
ing practices in the City's elementary schools which inspite of 
a Court order to the contrary, created oreater Wnequi ty aicdeun= 


fairness. 


i 
SS 


In the 1969-70 school year the Administration spent as low 
as $104 per pupil at the Morgan Annex. We used Tubman in 
our analysis however, because it is comparable to Bundy, 
and because the Administration does not make clear the 
differences between the Morgan Elementary School and the 
Morgan Annex. In fact in some cases the Administration 
reports expenditures per pupil for combined elementary 
schools and annexes. 
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EXPENDITURES PER PUPIL IN 
SELECTED D.C. ELEMENTARY SCHOOLS, 1969-1970 


HIGHEST EXPENDITURE GROUP 
i ae ea DOLLARS 


Regular Budget 9 400 800 1200 1600 2000 
BUNDY.@c ane, 2 48S.90904' . 


GRANTS eee oe: SD . 1605" 
DERRYie ee ere TO Se 
NIGHOULSTAVE Bae or, . 1132008 
GRIMKE 4a ese ae 1000 fz 
MANN . 967 

DENG Xe eee 949 
STEVENS ........... 930 =e 
POWELL ............ 881 = 
FILLMORE .......... 833 yz 
HYDE ............. 855 = 
EDMONDS sea")... 7830) 
EENOXEANNEXes oe es 812 
CEEVEGANDs= aan. =... 806 

KEY MG Se LOA 
MORGANMwe ee. 6. oa. 776 

HARD Va es ee TTD, 
SiLOODER tae 753 
JANNENMiser Ge... ot _ 761 & 
HEARS Tiee porate. 5... 746nR 


LOWEST EXPENDITURE GROUP 


TUBMANS (eee $ 305 
POWELL ANNEX........ 
DAV ONae ee 
RANDLE HIGHLANDS .... 
HENDLEY & ANNEX tg 
CONGRESS HEIGHTS & ANNEX 
KIMBALL 
NACLEVGeweoee 
McCGOGNEY...... 
GAREIELDRS. ae. 

DAVIS & ANNEX .. 

SIMON Seer. fm 
STROVE ke 
DAWCERSONG tee A... 
KITCHAM & ANNEX ...... 
BENNING & ANNEX ...... 
DRAPER 


SES eo meme” ‘ei elma “e Ks. <o #8 


SRO ey Ske ee ele 8 8 8) a. ie) ten 


CARVER MMe ne mare s/o 
RINGSMANB agenesis 


In 1964 the spread between the highest and lowest school was $411. By 1968 the spread equaled $506. 
The above data for 1970 show that the spread has increased from 1968 by240% or to $1719. 


Source: D.C. Public Schools 


EO —— TT i cat Pn — ———— 


34 


eae 
M3.J3 0.0 03799132 
BAB! sawrion 394) Neha 


veAug 
*waap 
veuy4 

IVA £2205 18 
Y6siIe® 
tae 
YORI 

es ] 172 
wt 

MoM ANS 


iavy 


| 
a | 
2 LJjAM 
2 i a ‘ 
/ 3'45 AD 
as IHKA 2 CVA 
eG BOM. 
~, toe gWoOJe 


a A 43 TAQ 
ae MOMHA & MAMOTIN 
(ee, BAWHA 8 ovinntsd 
Ay VITRAAG 
ATT TYAIAL 

REVAAD 
AAM*AOVISE 


Chart. 3. 


The School Administration advanced the low or Slightly 
negative coefficient of ‘correlation (-.08) obtained when schools 
are "ranked first by median neighborhood income, and second by 
mean expenditures per pupil" as proof that the wide variation in 
expenditures per pupil between individual schools do not reflect 
any economic or racial bias. However, the most elementary in- 
spection of the data on which the School Administration's coef- 
ficient of correlation is based readily leads to the conclusion 
that the statistical method used to arrive at the -.08 coefficient 
is highly questionable. 

Chart 3 is entitled "Relation of Average Per Pupil 
Expenditures to Neighborhood Income Levels, 1969-70." The 
apparent statistical conclusion drawn from the data on this 
chart is that any attempt to compute a coefficient of correlation 
using these data would be misleading to say the least. The chart 
shows each elementary school in the District of Columbia on a graph 
cross relating neighborhood income and average expenditures per 
pupil. In 1969-70 the rounded city-wide average expenditure per 
pupil in the elementary schools was $586. Of the 53 schools shown 
wee race expenditures below the city-wide average, only five 
were located in neighborhoods with incomes above $8000. In the 
neighborhoods with incomes below $8,000,forty-eight schools had 
per pupil expenditures below the city-wide average. Expressed in 
percentages, the data show that only 25 percent of the schools 
located in the wealthier neighborhoods had expenditures below the 
city-wide average, while more than 43 percent of the schools in 


the poorer neighborhoods (incomes below $8,000) were so situated. 
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The Keene Elementary School had the lowest average 
expend itimesperepupil (S541) found in any elementary school 
located in the wealthier neighborhoods ($8,000 and above incomes) . 
This represents a deviation from the city-wide average of only a 
minus 7.7 percent. By contrast, Tubman, a school comparable to 
Bundy, and located in the poorer neighborhoods, (incomes below 
$8,000) had a low expenditure of $305. per child, an amount which 
deviated from the city-wide average by an unbelievable minus 48.0 
percent. The deviation from the city-wide average in the poorer 
communities was more than six times the deviation from the city- 
wide average by the lowest school in the wealthiest community. 

The chart shows clearly that the "crazy quilt" nature of 
the spending pattern is such that it is highly improbable that any 
statistical method of computing a coeffficient of correlation would 
yield meaningful results. Particularly among the low income area 
schools, there appears to be no correlation between neighborhood 
income and per pupil expenditures. No one ever seriously suggested 
that there was. Between the rich and poor income areas, however, 
the chart shows that there is clearly differential spending in the 
elementary schools of D.C. based on the income. 

From a statistical point of view, the fact of negative 


or positive correlation is of no significance to our argument. 
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Relation of Average Per Pupil Expenditures 


fo Neighborhood Income Levels, [969-70 


Per Capita Pupil Expenditures 
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SOURCE: D.C. PUBLIC SCHOOLS 
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January 28, 1971 


Hobson v. Hansen 


Memorandum to the Pile 
ONE Pile 


Re: What are the relevant comparisons in order to 
determine whether defendants have violated the 
Court's 1967 decree against discrimination on 
the basis of racial and economic status: 


| 


(l.) It is uncontestec 


(© 


that the geographic area West of 
Rock Creek Park contains the whitest and wealthiest neighborhoods 


in the District of Columbia. 


(2.) The evidence presented before this Court indicates 
that the relative economic status of the neighborhoods in Anacostia 
and the far Northeast has probably declined from 1960 to 1970. 
Thetefor— 791960 census data on the individual income levels of 
the neighborhoods in Anacostia and the far Northeast in which in- 


dividual schools are located may be misleading. 


(3.) We believe that a comparison between the average ex- 
penditure per pupil for all teachers' salaries and benefits West 
of Rock Creek Park and the remainder of the? city=isethc only eeu, 
reliable indicator of whether or not defendants have violated this 
Court's 1967 injunction against discrimination on the basis of 


racial and economic status. Other comparative techniques which 


have been Suggested -- all have serious factual or legal flaws. 
(a.) Statistical Correlations. It is undisputed that the 


Oye Penditure per pupil for all teachers' salaries and bene— 


fits is much higher West of Rock Creek Park than in the remainder 


of the city. However, because of Spectacular variations in ex- 
penditures per pupil for all teachers' salaries and benefits among 
the heavily black and low-income schools Bast Of Rock Creche rart. 
the undisputed fact that schools in-the whitest and wealthiest 
neighborhoods West of Rock Creek Park receive much higher average 
expenditures could be submerged by the use of Certain stati sticad 
correlation techniques, such as the "weighted Pearson coefficient" 
suggested in the O'Neill analysis at page 24. Under the lawsor 
this case Beet chad in this Court's OPInvonyor wines! Opel OGge 
Poiites tail eat 269° F.. Supp. 495-499, plaintiffs contend that a 
Showing that the one geographic area of the CLC Ve wach Conte 
the wealthiest and whitest neighborhoods is still favored with 
much higher average expenditures per pupil establishes a violation 
Of (tntesCourt's 1967 decree. That violation cannot be minimized 
Or overcome by the fact that large variations in expenditures East 
of Rock Creek Park where more than 902% of the city's elementary 
school population is located might, Using statisti cal™corre tacit 
techniques such as the one described above, show an Insaqniticant 
or negative correlation across the city as a whole between neigh- 


borhood income level and expenditures Der pupa. 


(b.) All Needy-Lunch Children vs. All Non-Needy-Lunch 
Children. The comparison involved here suffers from the same de- 
fects as the citywide statistical correlation technique discussed 
under (a.) above. In addition, the needy-lunch data suffer from 
the defects already mentioned in plaintiffs' memorandum of December 
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(aye oChOols East of the Park Grouped by Percentage 
Needy-Lunch Quartile and by Income Quartile; and Schools West 

Of the Parkecrouped by Percentage Negro. Comparisons of schools 
East of the Park do not defeat a Showing of discrimination on 

the basis of racial and economic status for at least two princi- 
pal reasons in addition to those mentioned under (a.) above. 
First, the neighborhood income data for certain areas East of 

the Park 1S suspect, as is the needy-lunch data. Second, under 
the law of this case, it is plaintiffs! position thatediscrimime— 
tion in average per pupil expenditures for all teachers' salaries 
and benefits in favor of certain schools in low-income black 
neighborhoods at the expense of other schools in low-income black 
neighborhoods constitutes discrimination unless adequately justi- 
fied. There has been no adequate justification shown here because 
there are spectacular variations in such expenditures even when 
Special schools and model school division schools are excluded 
from the comparison. With respect to schools Westeoft tthew Park 
grouped by percentage Negro, we reject defendants' implication 
that no violation of this Court's 1967 decree may be found simply 
because pursuant to another portion of that decree, defendants 
have bussed a small number of black children to schools in high- 
income white neighborhoods while continuing to spend much more 
money per pupil in those schools than in the schools in the neigh- 
borhoods from which the students were bussed, Our position is 
buttressed by defendants! assertion that if overcrowding in Ana- 


costia could be eliminated and if no parents volunteered their 
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children for the bussing program, then no black children would be 
bussed into these schools. It is also buttressed by the fact 
that average expenditures per pupil for all teachers'! Salaries 
and benefits in those eight schools West of Rock Creek Park which 
are attended by the smallest percentage of black children are 
much higher than such expenditures at all remaining Schools in 


the city. 
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The Data 


Equal Protection and S« 


‘hoof Resources*® 


by Stephan Michelson 


Research starts with a question, Wh 
asks, and why, is determined larecly by his framework for 
viewing the world around him, and by the notions people 
have about the important issues of the time. scey fos 
example, T.S. Kuhn in the bibliography.] Education 
ATP € + ite &4%,,, aa 10 * > 
research has lost its “paradigm” — its set of assumptions 
about the way the world works which specifies which 
questions are “interesting.” In developing a new one, the 


ich question a person 


outcomes from schooling are being considered with more 
creative imagination than before. The school is seen as a 
social system to transmit values and modes of behavior 
[Parsons, Dreeben]; as a political power base [Schrag]; as a 
factory in form and function, producing workers for 
industry and commerce [Callahan]. Herbert Gintis has 
compiled evidence that even the income benefits to 
schooling are not related to the cognitive skills acquired in 
school [Gintis, see also Berg]. My own studies, as well as 
those of others, have shown that the reputed income 
benefits from schooling, whatever their reason, accrue 
differentially to different segments of the population. 
[Michelson, Hanoch] 

Educational research has traditionally described 
school inputs, rather than relating school characteristics to 
student outputs. Though there is a large body of research 
investigating teacher characteristics, “the bulk of studies on 
teacher effectiveness to date have produced negligible 
results.” [Bruce J. Biddle, “The Integration of Teacher 
Effectiveness Research” in Biddle & Ellena, eds.; p. 3] 

Only a small minority of such studies, for example, 
relate teacher characteristics to changes in some measure of 
student performance. [See Ellena, Stevenson, Webb, eds.] 
Consider the traditional — and current — accreditation 
criteria: pupil-teacher ratio, number of full-time teachers, 
number of days in session. These are measures of school 
characteristics, not of educational achievement. Further- 
more, accrediting procedures call for minimum values of 


&s to page 9 


*The research described herein is in progress at the Center 
for Law and Education in conjunction with Henry M. 
Levin, Stanford University. The first person singular is 
employed throughout to disassociate Professor Levin from 
my opinions or crrors and not from any credit. 1 am 
prateful to David K. Cohen, Christopher S. Jencks, Martin 
T. Katzman, David L. Kirp, and Marshall S. Smith for thei 
helpful comments on an cartier draft; to Polly Harold, who 
performed the culculations; and to Brent Harold, Michael 
A. Stewart and Jlerb Gintis for (heir questions to which 1] 
still have found no satisfactory answers. 


The Data 

«“3— front page 4 
certain school characteristics, leaving lite room for substi- 
tution. [Huitt] And teacher evaluation? There has recently 
been an inerease in the use of in-school evaluation forms, 
stressing the teacher “as a mentor and counselor for youth 
»-aS a person, as a member of the school staff, as a 
member of a profession, and .as a member of the 
community.” [Hazel David, “Evolution of Current 
Practices in Evaluating Teacher Competence,” in Biddle and 
Ellena, eds.] These are admirable characteristics to value, 
but where are “as an aid to cognitive skill acquisition” or 
“as an influence in changing student performance of quality 
X?" In only a minority of cases are such things considered. 
The recent entry of sociologists and cconomists 
into educational research has brought a focus more sharply 
on the production relations in schools — on identifying the 
teacher and other characteristics of schools which are 
associated with pupil performance. Such research, the 
literature of which is less‘than ten years old, is still very 
basic, very general.* It can answer only broad questions 
about whether some characteristics of schools affect some 
characteristics of pupils, and what and where they might 
be. The research I will discuss takes the traditional cognitive 
skills — reading and mathematics— as the “characteristics of 
pupils” to be considered, and asks how resources which 
produce these skills are allocated within one schoo! district. 


Sociometric Research 


Given a question, we necd data, procedures, and 
criteria for determining if we have answers. There are a few 
major bodies of data available to researchers, as well as 
many smaller data collections, some being gathered at this 
moment. Data currently available is not capable of 
answering the most interesting questions being asked, but 
on this, more later. I am using the data from the Equal 
Educational Opportunities Survey (EEOS), which was 
collected and first analyzed by James S. Coleman. Since 
that data has been analyzed and reported, what is the point 
of going back to it? Quite simply: to ask different 
questions, with different procedures, and different criteria 
for accepting answers. Coleman asked questions about 
resource allocation between whites and minority groups 
within regions of the country. I will ask questions about 
resource allocation between whites and blacks, and among 
social classes of whites and blacks, within one school 
district. Coleman states that “there can be no overall 
summing up, to give a total measure of the differences in 
schools attended by the various groups under study.” [p. 
66] 1 will demonstrate that one can derive, for some 
children, single measures of the quality of the schools they 
attend, piven a measure of the outputs of the school. This 
allows us to investigate the conditions under which one can 
provide such a measure, and defines a new category of 
scrious research and policy problems. 

*Burkhead is pencrally regarded as the pionecring effort in 
this ficld, (hough see Thomas for an carlier study. 


L) 


Some Concepts 


Definitions of equal educational opportunity 
abound, and it is not a clear gain to add to the list. Indeed, 
I will show below that it is conceptually impossible to 
define equality in all but the most trivial of cases, no matter 
what approach one takes. This relieves me of the burden of 
attempting a precise definition. But I can distinguish 
between three approaches to equality which will be 
important, because they lead to contradictory policies. The 
first is resource equality. Each student should be exposed 
to the same educational resources (as yet undefined), 
though because of non-school differences, the results of this 
exposure may vary. Second, process equality, which is the 
opportunity to choose appropriate resources. For example, 
a high school stressing music and art does not have the same 
resources or the same outcomes, or even the same expendi- 
ture per student as a high school stressing science, yet their 
coexistence might be compatible with what we mean by 
equality if the process by which students elect one or the 
other is “fair.” Third is outcome equality, in which the 
products of different schools are equal — perhaps as 
individuals, perhaps on the average — though they may not 
have entered as equals. 

The legal question is not directly one of equality of 
educational opportunity — i.e., not one of defining oppor- 
tunity — but of equal protection. Arthur Wise takes the 
position that these are really one and the same: 


“The absence of equal educational opportunity 
within a state constitutes a denial by the state of 
the equal protection of its laws. [Wise, p. 32] 


Philip Kurland, however, has argued that “we are 
really concerned with what lawyers would have once called 
substantive due process, that is, the establishment of those 
minimum standards that are worthy of our society or the 
society to which we aspire.” [Kurland, p. 56] More 
recently, Coons, Clune and Sugarman have argued, if not 
for Wise, then explicitly against Kurland. They propose and 
defend “Proposition I’: 


The quality of public education may not be a 
function of wealth other than the wealth of the 
state as a whole. [Coons et al, p. 311] 


This is to be effectuated by a school finance rule, ‘“‘power 
equalizing.” The most recent entrant into the foray is 
Frank Michelman, who argues a la Kurland, that “equal 
protection” is an insurance policy against severe hazard, 
best effectuated by establishing minimum requirements. 

It is not my intention to enter directly into this 
debate. I will point out here, and again at the end of this 
article, that one side stresses finance to the exclusion of real 
variables, and the other stresses real variables without 
Suggesting a measure for them. My intention is rather to 
look at the empirical problems in measuring resources. The 
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result will cast doubt on any attempt to define “equality” 
in either legislation or court decree. However, some 
inequality will be capable of measure. I will then argue that 
a court-directed solution, needing a measure which is both 
sensible (as equal dollars is not) and measurable (as equal 
resources is not), might better stress notions of inequality: 
removing gross invidious inequality, or directing com- 
pensatory inequality. 

Last, a few words on the meaning of the term 
“resource.” A characteristic of a school is just something 
we can say about it; usually something we can measure. 
How wide are the corridors? How many seats per class- 
room? Fixed or movable? What is the age, sex, race, and 
education of the principal? How much experience does a 
teacher have, and how many summer institutes has he gone 
to? What is the average experience of teachers, or, perhaps, 
what is the variation in experience of teachers? One might 
regard the social class composition of the student body (or 
some other aggregate student measure) as a characteristic of 
the school to any particular student. A characteristic of a 
school, which is the same as an “input” into the schooling 
process, will be called a resource only if it has some effect 
on some characteristic of students which we care about. If it 
has no effect, or affects only those characteristics about 
which we have no opinion, it is not a resource. 

We can measure the number of former Navy 
lieutenants, white-haired ladies, the ratio of flourescent to 
incandescent watts used per day, etc. These are inputs. 
They are there. But they may or may not be resources. 
That is an empirical question. Furthermore, they may be 
unimportant resources in that they affect some output, but 
not much. Each school resource has an amount of 
“resourceness” — ability to affect an outcome. This is an 
important concept. To measure the amount of light there 
might be in a room by counting the bulbs without 
considering their wattage (and whether they worked at all) 
would be silly.* To count school characteristics as if each 
shed equal light would be equally silly. Unfortunately, 
educational watts are a good deal more difficult to measure 
than electrical watts. 


Measuring Resources 


If we had a way to associate inputs with outputs — 
school facilities with some desired end of schooling — then 
we could do the following: First, construct an index for 
each school, weighting each school’s characteristics by its 


resourceness for each output which is desired (and each 
Output specifically not desired). Thus certain inputs, say 
teachers with mathematics backgrounds, may be useful to 
produce high scores on math tests. Others, say husky 
assistant principals, may be useful to prevent smoking in 


*I am assuming that watts and a measure of light are 
correlated. In much educational research we do not directly 
measure a thing of interest, but only something correlated 
with it, which is used as a “proxy” measure. 
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the lavatories. Unfortunately, the input-output concept is 
not familiar enough to educators so that a researcher can 
determine which is which. Is silence in the corridors desired 
for its own sake (an output), or is it thought to be an input; 
if so, to what output, and can we test whether it is in fact 
useful for producing that output? What else does it affect? 
Are students who are forced to maintain silence likely to be 
less verbal? More repressed? I will proceed in the exposition 
as if I had answers to these questions. 

Given an index of resources for each school for 
each output, all that would be required for a unique 
resource index per school is a weighting of outputs. That is, 
if we could agree ona value system, so that we would know 
how much “self direction” we would be willing to 
exchange, say, for how much “conformity to externally 
imposed rules,” assuming they are inversely related, then 
having determined which resources produce each of these, 
and how much of a resource index two schools have, we 
can determine which school has more “resources” in terms 
of producing what we want it to produce.* Suppose two 
schools produce some of each of these outcomes, and 
different sets of resources, the same in each school, are 
found to determine the different outcomes. Determining 
which school has more “resources” is a two-step procedure. 
We first need weights to compare resources of a given 
output. Suppose we find (statistically) that when the first 
resource, xy is increased by one unit, self direction (S) 
increases by p, units; when X> (another resource) increases 
by one unit, S increases by py units; and similarly for Z, 
and Z, increasing conformity (C) by q; and qp units. 
Denoting the amount of X, (etc.) in school A by A(X,), 
we can construct the indexes: 


pyA(X,) + ppACX,) = AG) 
py B(X,) + pp BCX) = BS) 
qy A(Z,) + qnA(Z,) = ACO) 


q  B(Z1) + qoB(Z>) = BCC) 


A(S) and B(S) are indexes which compare resources in 
schools A and B according to the output self direction. We 
can say — provided the weights p,; and p» are correctly 
determined — that whichever school has the higher index 
has more S producing resources. Similarly we can determine 
which school has more conformity producing resources. 

Second, we require weights to determine the 
relative importance of the outputs in this example. If we 
had a set of weights Ig and rq, 


= 
would determine which school had more school resources. 


*These particular values are apparently not only opposed, 
but class related, See Kohn and Schooler. 


There is not space here to explore all the questions 
raised by this procedure. One could take income producing 
characteristics to be the final output weights, and view 
Gintis’ work as trying to specify and weight the various 
outputs from school which affect future income. But 
undoubtedly there are other outputs, having no relationship 
to income, which we value. [See Kratwohl] 

A more important question here is whether the 
resourceness of a school facility is the same for all children. 
This is the same as asking if the inputs weights (P]>P2> 41> 
49) are the same for all kinds of children. For example, do 
children from non-verbal environments respond to the same 
kind of teacher as those from very verbal environments? Or 
do they respond to the same extent? It turns out, as one 
might expect, that different school characteristics are 
associated with given outputs for blacks and whites — and 
very likely, though I have not yet tested for this, the same 
is true for different social classes. This is what blacks argue, 
in opposition to resources directed from white school 
administrations, and they are quite correct. In terms of 
constructing resource indexes for similar children, this 
poses no problem: we determine a set of weights for each 
type of child. Suppose school A has only white children, 
and School B has only black. Then 


py A(X,) + pyA(X,) = A™(S) 
pB(X,) + p9B(X,) = B'S) 


This gives us two indexes which, however, are not 
comparable. They are now measuring two different 
things 

Though it seems abstract, the preceding exercise 
demonstrates the important dilemma for people trying to 
define ‘equal educational opportunity.” If equality is 
defined in terms of resources, and things are different 
weighted resources to different children, then there can be 
no single answer to the question “do all children have equal 
resources?” 

This is the fundamental dilemma of an “equal 
resource” approach. But if we avoid it by concentrating on 
outputs, we encounter similar problems. The Spanish 
speaking teacher whom we typically consider a resource to 
children who speak Spanish may, if we are to measure equal 
Spanish proficiency as an output, be more of a resource to 
non-Spanish speaking children. Do we want our best 
mathematics teachers concentrating on those who are most 
inclined towards mathematics, or those least inclined?* 


*That such “inclinations” towards certain abilities trans- 
cend the categories of “rich” or “poor,” but are ethnically 
related is suggested by the stimulating research of 
Stodolsky and Lesser. I suggest that we want some of the 
Spanish speaking teachers with Spanish speaking children 
and most of the best mathematics teachers with the best 
students of mathematics, mostly because this is what 
students themselves would want under some fair choice 
process. 
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Most people mean by “opportunity” a kind of input 
sensitivity, some measure of matching of resources with 
children for whom they can be very effective. And this 
implics, directly, that we cannot measure strict equality in 
what we are seeking. 


Who Gets Resources in Eastmet? 


“Rastmet” is the code name for a large Eastern 
city. [See Levin] The EEOS Survey contains information 
on children in 36 elementary schools in this school district. 
I have used reading and mathematics test scores as output 
measures — i.e., measures of cognitive skills — and derived 
sets of weights for school characteristics in producing these 
outputs. That is, I relate the scores of the children to the 
characteristics of their schools, statistically controlling for 
individual background variations among the children. * 

The data are for sixth grade children, and 
“resources” are such things as “teacher years of experi- 
ence,” “teacher test score” (a 30-question verbal reasoning 
test), “library volumes,” etc. I will not here worry about 
errors in the responses (for example, the source of the 
principal’s response to “library volumes” vs. the actual 
number of volumes available to students) about the relative 
meaninglessness of the measures (ignoring, for example, the 
variety of volumes, their age, relevance to the students, ease 
of taking out, etc.) nor about whether the variable is 
measuring what it says it is (library volumes might only 
measure size of school). These are real issues, but I believe 
the crude measures generally differentiate among schools, 
and generally measure their output producing characteris- 


tics. I multiplied each resource coefficient — weight — by 
the mean value of that resource for each socio-economic 
quartile, for whites and blacks separately, since significantly 
different equations applied to these two groups. ** 

This procedure gives a rough estimate of the 
increment to reading and mathematics test scores which is 
associated with school resources available to white Eastmet 
children. The numbers per se depend on the particular 
variables entered (other specifications gave different num- 


*There is considerable debate on the research described 
here. [See Jencks] Most of the debate about this procedure 
questions the adequacy of the statistical controls. To this, 
there is no objective answer. The argument is not generally 
that the method of control is incorrect in principle, only 
that it might be inadequate. The leap from association to 
causality can never be made statistically. I claim that the 
statistical association between school characteristics and 
pupil outcome reflects real resourceness because | have a 
conceptual model of the way schools work which makes 
this seem reasonable, and a number of statistical tests are 
consistent with this model. Opponents, faced with my 
statistical results, are free to pose alternative models (and 
they do). Since the statistical results are strikingly affirma- 
tive compared to previously publicized results, and the 
differences semain interpretive, I hold no hope of 
reconciling them without access to better data — which we 
all agree are needed. 
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bers), and on the constant in the equation. However, we 
can measure the difference in resources which children get 
by their social class, and express this difference as a 
percentage of the average test score. Calling the index 
derived above R (for “raw’’), we define 


Q= Rtop Ri 


35, 


where T represents the average test score. It is important to 
note that I am not comparing schools, but children. | am 
asking, “What is the expected resource difference among 
children based on their socio-economic class, given the 
schools they go to?” Some lower class children are in upper 
class schools, and receive high resource weights accordingly. 
The resource differences reported here, then, are smaller 
than the differences between upper and lower class (on the 
average) schools. Some resource indexes as defined above 
appear in the accompanying table. 


Eastmet School Resource Indexes 


Reading 
Top quartile 100.0 
Second quartile 92.6 
Third quartile 90.1 
Bottom quartile 88.2 


Top quartile 
Second quartile 
Third quartile 
Bottom quartile 


Note: Indexes are defined = 100 for the top SES quartile in each 
race, for each test. Vo two indexes are comparable. See 
text. 


Bottom quartile white children receive less re- 
sources, enough less to lower their reading scores in 
comparison to top quartile white by approximately 12%, 
their math scores by approximately 11%. Black children in 
this city receive about the same resources no matter what 
their social class (but not the same as whites — see below). 
The difference in average reading scores between top and 


**Tf a regression equation is T=at2.b.H, ae Leos, where T 
is the test score, Hi; is a background characteristic of the 


child, and sj is a school input, then the index R= Bes. 


The resultant four indexes are exactly analogous to the four 
presented theoretically above, with the outputs reading and 


mathematics. 


, 

bottom quartile white children is 8.2 points (1.1 standard 
deviations). The difference the resouces make is 2.6 points, 
or 31.7% of the score difference. Repeating: The index 
difference between 100 (top quartile) and 88.2 (bottom 
quartile), a difference in resources which lowered the 
average score of bottom quartile white children by over 
10%, accounts for nearly one-third of the difference 
between bottom and top quartile reading scores. 

The math index for whites is very similar to the 
reading index, ie., bottom quartile whites are about as 
disadvantaged in their access to mathematics producing 
resources as to reading resources relative to top quartile 
whites. Some of these resources are the same, and some 
different.* Occasionally I have found school characteristics 
which are positively related to one output, negatively 
related to another. With better definition of inputs and 
outputs such occurrences would be more frequent. How- 
ever, the finding of significant disparities between average 
resources by social class for several outputs does not solve 
the question of resource allocation. As indicated above, the 
various outputs still must be weighted before it is clear 
which resources should go where. No policy conclusion 
follows directly from the presentation of resource indexes. 

It may be that lower class children will want to do 
different kinds of things in society from higher class 
children. If so, then not only are input weights different 
(because the children respond to different things), but the 
desired output weights may not be the same. I.e., do we 
want the same proportions of verbal, reading, math score, 


good citizenship, creative thinking, attention to authority , 


figures, need to achieve, etc., induced in all children — to 
the extent that school resources affect the total amounts of 
these things which children have? Why stress skills which 
some children neither need nor want under the name of 
“equality”? Fair access to appropriate resources will 
probably not produce measurable resource equality, but 
may be more desirable. 


Resources Differences Between Races 


Note that since for blacks and whites different 
things are resources — or have different resourceness 
(weights, like Py, Pa etc.) — there are two black/white 
comparisons per output: Do blacks tend to get more or less 
of those things which are resources for whites that whites 
get? And, do whites tend to get more or less of those things 


*Tracking, which is a negative resource, i.e., reduces 
achievement, and large facilities, measured by presence of 
auditorium, cafeteria and gymnasium, are common to both 
equations. Average teacher score on the 30-question mul- 
tiple choice test, and average teacher experience are both 
positively related to reading in this equation; percent of 
teachers who had academic, as opposed to education majors 
is related to math output. (This last variable is to some 
extent the percent of teachtrs who graduated from regular 
colleges as opposed to teachers’ colleges.) 


which are resources for blacks than blacks do? Now there 
would be no particular point in achieving “equality” in 
these two measures, and by and large that would be 
impossible. However, if whites get more white resources 
and more black resources, after correcting for social class, 
we have good reason to suspect a racial basis for resource 
allocation. 

Using white weights with average resources 
available to black children in the Eastmet sample (the first 
question above) I find that, class by class, whites have a 
higher index. In fact, lower class whites get more resources 
which affect whites than upper class blacks. There is 
nothing necessarily wrong with that. However, class by 
class, whites also have more resources that blacks respond 
to (the second question above), and again lower class whites 
have more resources favorable to blacks (for reading scores) 
than even upper class blacks have. This latter finding does 
not hold for all classes for the black math equation. It does 
hold for two black equations (not shown here) using Verbal 
Score as an Output, but does not hold for another reading 
equation. Jn no case, however, are blacks found to have 
unequivocally more resources than whites. Judging from 
the findings discussed here, and other indexes estimated by 
more complex statistical procedures which also show in 
general that bottom quartile white children have access to 
more resources than top quartile black children, I conclude 
that, at least in this particular city, school resources are 
allocated unequally, by race and class. 

One more question is raised by this finding: Why 
do we need to determine statistically what resources are if 
the school system already knows it and allocates accord- 
ingly? But even assuming that schools presently attempt to 
produce a “proper” output — which is highly unlikely — 
this question misses the point of the research. A school 
system probably knows who its best teachers are for its 
purposes, and who its unproductive (but tenured) teachers 
are. What the system does not know is what charac- 
teristics of these teachers make them productive, for which 
outputs, how it could recruit other teachers with these 
characteristics, and how much these characteristics would 
cost. Neither can the courts say “you know who are your 
best teachers, what buildings and facilities are better; now 
allocate them equally.” This give the court no check, 


*For the white reading index presented above, the upper 
class black value 83.5, compared with the lower class white 
value of 88.2. For the black reading index, the upper class 
black value is 100.0, by definition, but the lower class 
white value is 102.2. 


**At least administrators agree on their evaluations of 
teachers. “‘Available studies showed in general that teachers 
could be reliably rated by adminstrative and supervisory 
personnel (usually with correlations of .70 or above).” 
[Ellena, Stevenson and Webb, p.32.] Overall, J doubt that 
this evaluation would correlate with true teacher 
effectiveness, since it is not based on input-output relation- 
ships, as noted above. But such evaluations may very well 
be accurate at the extreme ends. 
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except after the damage is done, on whether a system has 
complied. In addition, not all resources are teacher charac- 
teristics: Some are fixed characteristics of the school, and 
some may be of the students themselves. 


The Future of Research 


I cannot foresee precise research results on re- 
source allocation forthcoming in the next five years. The 
indexes shown here are sufficient to indicate that there are 
school resources, that different things are resources, or have 
different resource-ness, to children from different back- 
grounds, and that school resources are allocated in a 
discriminatory fashion by race and class just as most other 
things in the United States are. This is no surprise, but it is 
still an important finding. To go further would entail a 
large-scale effort which collected no data for some time — 
perhaps two years. In this period researchers would get 
together with teachers, principals, student, “experts,” and 
with popular and unpopular “observers.” They all have 
ideas about what it is in the school that has an effect on 
output — as well as on how to measure unobtrusively both 
inputs and outputs. The terminology is strange, even the 
focus, but the ideas are there, and could be brought 
together. Short of such an effort, each new data collection 
will proceed making only marginal improvements. A full 
scale data definition project should be followed by a 
limited collection, analysis and review. It should be revised 
again, and only after such a process would we be ready for 
another large-scale survey. It we started tomorrow, we 
would have survey results no sooner than five years from 
now (relating to the previous year). And a truly satisfactory 
survey, to determine relationships between current inputs 
and outputs, would follow through on children and their 
resources for several years, and then later in life. 

In short, educational research cannot be expected 
to answer many of the most important questions in terms 
of general school resources and their optimum allocation in 
the near future. It can demonstrate that there are resources, 
and that they are allocated by race and class. It can do little 
more than that as long as resource equality is a policy goal. 


The Law and Unequal Resource Allocation 


Then what can one say about resource allocation? 
A Tule, sometimes offered is “equal expenditures per 
child.” We must recognize that such a rule has no general 
validity in terms of equating school resources — though one 
could find situations in which it would be a clear step 
towards equality. Most resources cost more for a central 
city child than for a suburban child, and similarly for areas 
within the city. It could be that those things which are 


*This rule is suggested by Arthur Wisc, who essentially 
defines equality as dollar equality. Coons, Clune, and 
Sugarman algo deal in dollar terms, eliminating by fiat, not 
by argument, the question of dealing with real resources. 
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uniquely resources for ghetto children are cheaper than 
those things which are uniquely resources for upper and 
middle class children, compared in terms of equal incre- 
ments to some standard output. But this secins highly 
unlikely. Sophisticated pleas call for spending more 
money where the resource price is high, and this is surely 
correct, but does not obviate the finding that no precise 
measure of “equality” will obtain if different children are 
involved, whether prices are the same or different. 

There is another obstacle to demanding equal 
resources, which looms even larger if equal outputs are at 
issue: how much are we willing to pay for this equality? 
Will we pay any price differential just because that is what 
the prices for “equal resources,” or the costs of “equal 
Outcomes” are? I doubt it, and rather than deal with the 
confusion of finding criteria for deciding when we abandon 
an expensive rule, I suggest we abandon instead the notion 
that equality can be defined by court rule with reference to 
either resources or outcomes of schooling. 

Inequalities of the type found in Eastmet can be 
discovered, measured, rectified. But the more we tailor 
resources to the need of the individual child, the more the 
resourceness of a school characteristic will vary among 
children, or the more their accomplishments will vary, and 
the more impossible it will become to measure equality. 
Why not freely admit of some sort of compensation, 
unequal resource allocation, and have done with disputes 
about the fine edge of equality?’It seems fruitless to argue 
about a notion that not only cannot be defined, but is not, I 
presume, what we are seeking. If what we want is to see 
children from disadvantaged homes somehow brought into 
an advantaged society, the call for treating them “equally” 
with advantaged children in unnecessary. Equal protection 
does not mean equal treatment any more than “equal 
shelter from the rain” would mean that we give umbrellas 
to everyone, whether inside or outside in a storm, or food 
to all because some are hungry. Furthermore, since there is 
not enough filet mignon for everyone to have some, there 
must be some allocation rule. Though I do not see why 
educational resources (or steak, for that matter) should be 
allocated according to the income of one’s parents, neither 


*The abstract term “resource” creates a problem here. 
Many of these resources are characteristics of teachers, in 
their attitudes, training, perception, etc., often inseparably 
connected in people. No matter what aspect of a person is 
desired in the school, his “‘price” is that of his most saleable 
quality. 


** Charles Benson has also warned against reverting to a 
dollar standard. Commenting on the 1965 Elementary and 
Secondary Education Act, he notes: “The passage of the 
act signaled the end of the ‘rule-of-thumb’ concept of 
equality of educational provision: that by spending the 
same amount of dollars per pupil in all schools in a district, 
equitable treatment of client was achieved.” [p. 212.] It 
would scem unfortunate to go backwards to dollar equality 
having recognized that no real (resource, choice, or output) 
equality is guaranteed that way. 
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do I seen equal protection is construed to mean similar 
educational resources (or food) for all. 

We have, then, two separate problems. One can 
define a standard in terms of resources, processes, or 
outcomes, but short of stating absolute equality in every 
measure, each and every. school characteristic, or each and 
every outcome, precise measurement of that standard is 
impossible. This is equally true for “minimum standards” 
and for “equality” standards.”* Furthermore, this leaves 
Open the question of how much we are willing to pay for 
achieving the desired parity, and what decision criteria we 
have for determining when we are not willing to pay more. 
That particular issue is avoided if the standard is set in 
terms of money, but such a standard has no real content in 
terms of resources, processes or outcomes. It does not give 
decision criteria for determining when we are willing to pay 
more, i.e., when the result of the financial standard is 
unacceptable in real terms. 

This leads to a brief consideration of the Coons, 
Clune, and Sugarman plan for “power equalizing.” Their 
scheme is, in the end, only a financing method, ignoring the 
differential prices of resources and the specification of 
resources which, given a non-financial definition of 
equality, should precede the determination of “how much 
money” a family or district should have to spend on 
education.” ** Thus, there may be a standard for school 
financing, as Coons suggests; and it may be a better 
standard than exists. But it ignores the inequities it is 
intended to relieve, that of some real as opposed to 
financial “inequality,” or some lack of minimal provision of 
school resources, or access to resources, or outcomes. It 


*As announced above, I have not dealt with the issue of 
precise definition. Presumably proponents of equality in 
terms of inputs or outputs mean not precise individual 
equality, but a random distribution of differences. This 
would be measured by the lack of correlation of a priori 
classifications (say, by race, sex, region, etc.) with the 
inputs or outputs. But all the arguments in this paper apply 
equally to such group-equality definitions as to individual 
equality. 


** Although there isn’t the space to argue the point here, any 
equality standard, unless accompanied by such techniques as 
removing the child from his home at birth, will turn out to be 
only a minimum standard. I doubt that deliberate hindrance 
of a child’s success, prevention of parents passing on special 
skills, etc., would be acceptable in the name of “‘equality.” 


***Even as a financing scheme it scems to be incapable of 
effectuation. An offhand reference to “appropriate adjust- 
ment for marginal utility” — a content-less phrase — indicates 
fad aan et al are aware of some of their problems. [p. 


does, on the other hand, answer the question of “how 
much are we willing to pay?” even though it does not 
consider “pay for what?” The answer, if there is to be one, 
must combine the question Coons is asking (the finance 
Standards question) and the one Michelman is asking (the 
real standards question). In a very real sense, this literature 
has not yet even defined its issues: Resolving them will be a 
long time coming. i 
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MEMORANDUM 


TO: Julius W. Hobson Aususé 17, 1976 


FROM: Peter F. Rousselot 


RE: Ouestions to w.€. Public School Administration. 


Attached is a copy of our motion as filed today. Below 
is a key showing which question in the motion corresponds to which 
question in your memorandum to me of August 17, 1970: 


Hobson Memo No. Motion Question No. 


i 9 
2 Heo 
3 Dropped after Telephone 


Conversation; but see 
Motion Questions 4, 5 
10 


SNOW 
be 
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I also enclose a copy of Wright's order and of the Harvard 
letter. Below is a key showing which question in the motion corresponds to 
wiiehsquestion, in the Harvard, letter: 


Harvard Letter No. Motion Question No. 
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MEM OT RRARN ID UM 


March 13, 1970 


TOs: Julius W. Hobson 
FROM: Peter F. Rousselot 
RE: Attached article: "The Data: Equal 


Protection and School Resources", by 


Stephan Michelson. 


ft would appreciate hearing about your 


reactions to the attached article. 


PFR: Lme 


Attachment 
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Lesveseripeion of 


A. 


Employment Opportunity 


Investigation 


‘Investigator: fargo M. 
Deputy 
OST Lee 


MekKay 


,oa 


CET he 


ASSLStant 


seme Sern en 


-) Estelle Jlolmes 


EEO! O£FEi cer 


VCOLE LALLY. 


Room 4354 North Bldg. 


DH saw 
Bi Date Case Received: 


“-C.. Investigation RB 


Doe Bice of 


E. Dates of Investigation: 


If. ' Description of Complaint 


A. sonia Position 


G. Nature of Condition Giving Rise to Complaint: 
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=D. Date of AD ReS sea Discrimination: 


es 


November 21, 
July 1969, 
was 


eport: subuitted to Deputy 


Investigation: 


B.~Agency and Unit Involved: 


h owever, the 


delayed due to 
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ACK Ose S Cait ee 


REO Of ficer:. 
Fond and Health Beretres Unit 
Reconci Liation raven 

“Miyvieton: of Central Payroll 


. Data Management Center 


Department of Health, Education 
and ete : 
June ~ August, 1969 


DE 1969 ~ January, 1970 


Bond Clerk. GS+501-3/5 


Bond and Health Benefits Unit. 
Reconciliation Branch. 
Division of Central Payroll 
Data Management Center 
Department of Health, 


Education, 
and Welfare : 


‘Non - selection for promotion - 
Harassment by Supervisors 


January 1968 to Present 


Racial 


1969 (originally. begun in 
investigation 
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March 24, 1970 


Peter Rousselot, Esquire 
Hogan & Hartson 

815 Connecticut Avenue 
Washington, Dec. 


Dear Peter: 

Can this be fitted into our school suit? Should 
a separate suit be considered? Please let me have your 
views and I will then inform Mr. Zeff whether we can 
take the case. 


Sincerely, 


Ralph J. Temple 


cc: Mr. Julius Hobson 
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March 24, 1970 


Mr. Ted Zeff 
4866 MacArthur Boulevard 
Washington, D.C. 20007 


Dear Mr. Zeff: 

Thank you for your letter of March 19th. I am 
asking the attorney in charge of our suit attacking 
inequities in the school system to review it, and we 


will be in touch with you. 


Very truly yours, 


Ralph J. Temple 


ce: Peter Rousselot, Esquire 
Mr. Julius Hobson 
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3/19/70 
4866 Mac Arthur Blvd. 
Washington, D.C. 20007 


Mr. Ralph Temple 
142), 16th St. N.W. 


Washington, D.C. 
Dear Mr. Temples 

I am presently employed as a therapist in the out patient 
aepavtasnt at St.Elizabeth's Hospital. One of my patients, Antonio 
Ford, is a twelve year old student currently attending Simon 
school. Although Antonio is diagnosed as emotionally disturbed, 
he is still enrolled Ae, Sinon (public) school. His uncontrollable 
behavior at the school makes it impossible for many other 
students to learn in an adequate manner. There are many other 
emotionally disturbed children in shhools throughout the District. 
Although many schools have created Special classes, these consist 
of nothing more tha a babysitting function. None of the special 
teachers are trained in handling the children, creating confusion 
in the classroom that spills over into the entire school. I belie ve 
that by law a ehila is guarranteed an education untill he ‘s six- 
teen. There are r few private institutions in the city which costs 
approximentely $9,000 @ year. This inequity not only discriminates 
meat a reie poor; stifles the learning process for the normal child; 
but also takes away the freedom that every child is guarranteed to 


an education, 


Mrs. Ford, Antonios Mother, is willing to bring a suit against 


/ 
Af 


the superinténdant of schools. The Situation is now that the 
principal of Simon school is considering putting Antonio out 

for good, but even if Antonio is passed into junior high next 
year the results would be disastrous . Mrs. Ford's address is 
3506 6th st. S.B. Wash. D.C. and her Phone number is 563-2187, 
If you need to get in touch with me my phone number is 

562-1000 ex. Dix South. I can not urge strongly enough the 
necessity for immediate action in this case that could alleviate 
many of the burdens now plauging the public school system in 


the District. 


Sincerely, 


a] any 
; Yorf SM 
a 


‘Ted Zeff 


